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CHAPTER  5 


DISPOSITIVE  POWERS  OF 
TRUSTEES 


1.     INTRODUCTION 

A  dispositive  power,  or  power  of  distribution,  is  an  authority  to  a  person, 
or  group  of  persons,1  to  allocate  trust  property  to  a  beneficiary  or  class  of 
beneficiaries.2  Generally  speaking,  this  authorization  may  take  one  of  two 
forms.  The  authorization  may  be  in  the  form  of  a  "pure"  power,  whereby  the 
holder  of  the  power  has  the  authority  to  do  a  certain  thing,  but  may  decide 
whether  he  chooses  to  exercise  the  authority.  On  the  other  hand,  the  author- 
ization may  constitute  a  "trust"  power,  a  concept  also  known  as  a  power  "in 
the  nature  of  a  trust".  In  this  case,  the  trust  imposes  an  obligation  upon  the 
recipient  of  the  power  to  do  a  certain  thing;  if  he  fails  to  carry  out  the 
obligation,  he  will  be  liable  for  breach  of  trust.  It  is  a  matter  of  interpretation 
whether  a  settlor  or  testator  has  created  a  pure  power  or  a  power  in  the  nature 
of  a  trust.  However  this  may  be,  various  kinds  of  dispositive  powers  or 
devices  may  be  created,  including  the  following:  the  power  of  appointment; 
the  power  of  encroachment;  the  power  of  maintenance;  the  power  of  advance- 
ment; the  discretionary  trust;  and  the  protective  trust. 

A  power  of  appointment  is  the  authority  given  to  a  person  by  the  creator 
of  a  trust  to  choose  who  shall  be  the  recipient  of  trust  property.  A  number  of 
variations  of  this  power  are  possible  and,  although  we  do  not  need  to  examine 
them  here,  we  would  note  that  a  settlor  or  testator  may  create  either  a  special 
or  a  general  power  of  appointment.  A  special  power  of  appointment  would 
exist  where  a  widow,  as  income  beneficiary  of  a  testamentary  trust,  is  given 
the  power  to  determine  how  the  capital  of  the  trust  shall  be  distributed  on  her 
death,  with  the  distribution  restricted  by  the  creator  of  the  trust  to  a  specified 
class  of  beneficiaries,  such  as  her  children.  On  the  other  hand,  a  general 
power  of  appointment  would  authorize  the  widow  to  distribute  the  capital  to 
any  person  or  persons  she  chooses,  including  her  estate.3 


As  the  material  will  indicate,  while  the  authority  is  frequently  conferred  upon  trustees, 
it  may  also  be  conferred  upon  persons  who  are  not  trustees,  such  as  the  life  tenant. 

See,  generally,  Waters,  Law  of  Trusts  in  Canada  (1974),  ch.  21;  Mowbray  (ed.),  Lewin 
on  Trusts  (16th  ed.,  1964),  at  292-313;  and  Hayton  (ed.),  Underbill's  Law  relating  to 
Trusts  and  Trustees  (13th  ed..  1979),  at  559-600. 

Moreover,  the  will  might  authorize  the  widow  to  allocate  the  capital  to  another  by  deed 
during  her  lifetime. 

[315] 


316 

A  power  of  encroachment  is,  in  effect,  a  particular  type  of  power  of 
appointment,  in  that  the  creator  of  the  trust  confers  upon  a  designated  person 
the  power  to  distribute  capital  to  an  income  beneficiary.  For  example,  a 
testator  may  leave  his  residuary  estate  on  trust  for  his  widow  for  life,  remain- 
der to  the  children  of  the  marriage,  and  confer  upon  his  trustees  the  power  to 
distribute  capital  to  the  widow.  Unless  the  will  specifies  the  purposes  for 
which  such  distributions  are  to  be  made,  the  trustees  will  have  the  authority, 
in  their  discretion,  to  determine  whether  there  should  be  an  encroachment  on 
capital,  and  the  purposes  and  extent  of  the  payment.  However,  unlike  special 
and  general  powers  of  appointment,  which  are  essentially  the  ability  to  de- 
termine who  shall  be  a  beneficiary  of  the  trust,  a  power  of  encroachment  is 
more  the  ability  to  give  added  benefit  to  an  existing  beneficiary.  It  is  largely 
for  this  reason  that  special  and  general  powers  of  appointment  are  usually 
conferred  upon  persons  other  than  the  trustees,  such  as  the  life  tenant,  whereas 
it  is  the  trustees  who  more  often  than  not  are  authorized  to  exercise  a  power 
of  encroachment. 

Two  other  familiar  dispositive  powers  that,  if  authorized  by  a  trust  in- 
strument, are  usually  conferred  upon  trustees  are  the  powers  of  maintenance 
and  advancement,  which  are  traditionally  associated  with  trusts  in  favour  of 
minors.  If  an  interest  is  given  to  a  minor,  it  will  be  held  in  trust  for  him  until 
he  comes  of  age,  even  if  the  interest  is  vested  in  possession  and  is  indefeasible. 
In  such  circumstances,  an  express  power  of  maintenance  is  usually  given  to 
trustees,  so  that,  if  the  minor  is  in  need  prior  to  attaining  majority,  the  trustees 
can  pay  or  apply  income,  and  in  some  cases  capital,  to  meet  his  needs.  The 
power  of  maintenance  is  commonly  understood  to  refer  essentially  to  the 
ability  to  apply  income  to  the  immediate  and  recurring  needs  of  a  beneficiary; 
however,  in  certain  circumstances,  capital  also  may  be  applied.  The  purposes 
of  maintenance  are  usually  the  satisfaction  of  physical  needs,  such  as  food, 
clothing,  and  housing,4  and  medical  and  dental  care.  However,  the  testator 
or  settlor  may  have  other  needs  in  mind,  such  as  education,  in  which  case  he 
will  authorize  the  trustees  to  make  payments  to  an  appropriate  person  for  this 
purpose.  The  creator  of  the  trust  may  also  be  concerned  with  other,  as  yet 
indiscernible,  reasons  that  might  justify  payments  at  a  future  time.  The 
maintenance  power  in  these  circumstances  would  probably  authorize  pay- 
ments that  the  trustees  consider  to  be  for  the  "benefit"  of  the  minor. 

Although  a  gift  to  a  minor  may  be  vested  in  possession  when  the  trust 
instrument  takes  effect,  it  may  nevertheless  be  determinable  or  subject  to 
defeasance  by  condition  subsequent.  The  trust  instrument  may  specify  that 
on  the  occurrence  or  non-occurrence  of  some  uncertain  future  event  the  gift 
is  to  come  to  an  end,5  and  that  the  property  in  question  is  to  pass  to  some 
other  person  or  institution.  Such  a  disposition  to  the  minor  is  known  as  a 
vested  gift  subject  to  divestment  or  defeasance  by  condition  subsequent. 
Alternatively,  a  gift  to  a  minor  may  be  vested  in  possession  so  long  as  a 


See  Cook  v.  Noble  (1886),  12  O.R.  81  (H.C.J. ). 

For  example,  the  trust  instrument  might  confer  upon  a  beneficiary  an  unqualified  interest, 
but  subject  to  a  condition  of  defeasance  as  follows:  "if  she  sells  the  family  home  within 
ten  years  of  my  death",  or  "if  he  has  not  qualified  as  a  doctor  of  medicine  within  ten 
years  of  my  death". 
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certain  circumstance  exists,  for  example,  confinement  to  hospital.  Upon  the 
termination  of  the  circumstance,  the  minor's  release  from  hospital,  the  trust 
instrument  may  specify  a  gift  over  for  another  purpose,  such  as  an  equal 
sharing  among  the  minor,  his  brothers  and  sisters.  This  gift  to  the  minor  is 
known  as  a  vested,  but  determinable,  gift.6  Then  again  a  gift  may  not  be 
vested  at  all,  but  its  vesting  may  be  dependent  upon  some  future  event.7  The 
gift  may  be  conditional  either  upon  that  event  occurring  or,  in  some  instances, 
upon  the  event  not  occurring.  Such  a  gift  is  known  as  a  contingent  interest, 
because  it  is  conditional  or  contingent  on  the  occurrence  or  non-occurrence 
of  a  future  event.8 

Where  the  gift  is  subject  to  defeasance  by  condition  subsequent,  or  is 
determinable  or  contingent,  the  question  that  arises  is  whether  the  power  of 
maintenance  may  be  exercised  before  it  is  known  whether  the  gift  will  end 
by  defeasance,  determinability,  or,  in  the  case  of  a  contingent  gift,  whether 
the  gift  will  ever  vest.  If  there  is  a  gift  over  to  another  person  or  institution,9 
it  may  be  argued  that  any  payment  or  application  of  moneys  for  the  minor's 
benefit  could  prove  to  be  at  the  expense  of  the  gift  over.10  Nonetheless,  it  has 
been  the  experience  in  most  common  law  jurisdictions  over  the  years  that  the 
majority  of  testators  and  settlors  do  not  intend  -  by  the  imposition  of  defeas- 
ibility,  determinability,  or  even  contingency  -  that  a  beneficiary,  in  the  years 
prior  to  the  occurrence  or  non-occurrence  of  the  specified  future  event,  should 
be  deprived  of  maintenance  or  other  advantageous  benefits.  Rather,  the  in- 
tended object  of  most  testators  and  settlors  who  insert  such  an  imposition  in 
the  trust  instrument  is  simply  to  provide  for  the  disposition  of  property  upon 
the  occurrence  of  the  specified  event.  Whether  the  gift  to  a  minor  is  vested 
in  possession,  subject  to  defeasance  by  condition  subsequent,  determinable, 
or  contingent,  the  minor,  because  of  his  incapacity,  is  not  entitled  to  call  for 
payment  of  the  capital. 

A  power  of  advancement  is  an  authority  to  pay  capital  to,  or  for  the 
benefit  of,  a  minor  so  that  he  may  take  advantage  of  some  opportunity  that 


6 


7 


10 


The  determinable  interest  is  sometimes  described  as  a  defeasible  interest:  see  Moynihan, 
Introduction  to  the  Law  of  Real  Property  (1962),  at  35-37.  However,  this  is  not  strictly 
correct.  The  defeasible  interest  results  when  a  condition  defeats  or  brings  to  a  premature 
end  an  interest  that  would  otherwise  last  longer.  The  determinable  interest,  on  the  other 
hand,  lasts  only  until  the  occurrence  of  the  contemplated  event,  at  which  time  it  comes 
to  a  natural  end. 

Alternatively,  the  gift  may  be  vested,  but  payment  deferred,  or  postponed,  until  a  later 
event  occurs:  for  example,  "the  income  of  the  fund  to  my  son,  A,  for  his  life,  payment 
to  commence  on  his  twenty-first  birthday,  the  income  being  accumulated  in  the  mean- 
time". Such  gifts  may  give  rise,  however,  to  the  rule  in  Saunders  v.  Vautier.  see  infra, 

ch.  7. 

One  of  the  most  familiar  examples  in  trust  instruments  of  a  contingent  interest  is  as 
follows:  "a  third  of  my  residuary  estate  to  A  on  his  attaining  his  majority". 

The  term  "gift  over"  usually  refers  to  a  limitation  that  is  to  come  into  effect  if  the  first 
gift  fails  for  any  reason.  If  there  is  no  such  limitation  in  the  trust  instrument,  the  property 
will  revert  to  the  settlor's  or  testator's  estate  upon  failure  of  the  first  gift. 

For  example,  a  contingent  gift  may  be  made  "to  my  nephew.  A,  on  his  attaining  his 
twenty-fifth  birthday,  but  if  he  does  not  attain  that  age,  then  to  my  nieces,  B  and  C, 
equally".  B  and  C  could  well  take  exception  to  the  payment  of  school  fees  for  A  out  of 
accumulated  income,  especially  if  he  is  well  short  of  his  twenty-fifth  birthday. 
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will  further  him  in  life."  In  the  modern  context,  such  an  opportunity  may 
take  the  form,  for  instance,  of  a  chance  to  start  a  business,  to  make  a 
significant  down  payment  on  a  house ,  or  to  acquire  a  major  piece  of  equipment 
with  which  to  practise  a  profession  or  trade.  More  recently,  benefits  of  other 
kinds  have  appeared  in  trust  instruments:  for  instance,  it  may  be  advantageous 
to  advance  capital  from  a  beneficiary's  interest  in  order  that  he  may  pay  the 
income  tax  due  following  his  exercise  with  trustees  of  a  preferred  beneficiary 
election  under  the  Income  Tax  Act  (Canada).12 

The  essential  character  of  this  power,  however,  is  not  so  much  the 
purposes  for  which  it  can  be  exercised,  but  that  it  authorizes  the  payment  or 
application  of  capital.  The  payment  of  capital  for  the  benefit  of  a  beneficiary 
prior  to  his  attainment  of  majority  has  serious  implications.  Unlike  the  pay- 
ment of  maintenance,  the  exercise  of  the  power  of  advancement  is  not  merely 
a  matter  of  paying  out  income  in  a  year  of  need,  but,  rather,  it  represents  an 
incursion  into  the  very  substance  of  the  gift.  A  power  of  advancement,  if 
exercised  freely,  although  for  justifiable  purposes,  could  result  in  there  being 
little  or  no  gift  left  when  majority  is  attained  or,  where  the  gift  is  defeasible, 
determinable,  or  contingent,  in  the  gift  over  being  partly  or  wholly  depleted. 

For  this  reason,  the  power  of  advancement  was  less  familiar  in  years  past 
than  was  the  power  of  maintenance.  Possibly,  donors  felt  some  concern  that 
by  the  exercise  of  the  power  the  essential  character  of  the  gift  could  be 
changed.  However,  it  is  notable  that  increasingly  since  the  Second  World 
War  these  hesitations  on  the  part  of  testators  and  settlors  have  apparently 
diminished.  Creators  of  gifts  appear  more  willing  to  see  both  income  and 
capital  made  available  for  the  legitimate  needs  of  their  beneficiaries.  More- 
over, many  precedents  employed  in  Ontario  today  impose  no  limitations  upon 
the  amount  of  capital  that  may  be  paid  by  way  of  advancement.13  Evidently, 
taking  the  same  attitude  as  they  have  always  taken  with  income,  donors  today 
are  prepared  to  leave  with  the  trustees  decisions  concerning  the  appropriate- 
ness of  capital  dispositions. 

Another  dispositive  device  is  the  so-called  "discretionary  trust".  In  such 
a  case,  the  trust  instrument  will  designate  a  class  of  beneficiaries,  or  a  number 


13 


"  Maintenance  assumes  periodic,  small  payments,  while  advancement  usually  entails  a 
one-time  payment  of  a  significant  amount.  See,  further,  infra,  at  343. 

12  Income  Tax  Act,  S.C.  1970-71-72,  c.  63,  s.  104(14)  and  (15),  as  amended. 

A  typical  power  employed  in  Ontario  today  will  authorize  the  use  of  both  income  and 
capital,  and  not  impose  any  restrictions  upon  the  use  of  capital  other  than  to  assume  that 
current  and  accumulated  income  will  be  exhausted  first.  For  example,  an  inter  vivos 
trust  set  up  by  the  settlor  for  his  children  as  of  the  date  of  the  settlement  might  provide 
that  the  trust  fund  is  to  be  divided  between  the  children  equally,  each  child  to  receive 
his  share  on  attaining  the  age  of  thirty  years,  with  the  following  power  conferred  upon 
the  trustees: 

The  Trustees  may  from  time  to  time  pay  to  or  apply  for  the  benefit  of  each  child 
the  whole  or  such  portion  of  the  net  income  derived  from  such  share  (or  from  the 
part  thereof  from  time  to  time  remaining  in  trust)  and,  if  necessary,  such  part  or 
parts  of  the  capital  thereof  as  the  Trustees  in  their  uncontrolled  discretion  from  time 
to  time  consider  necessary  or  advisable  for  the  care,  maintenance,  education, 
advancement  in  life  or  other  benefit  of  such  child. 

In  this  instance,  both  income  and  capital  may  be  drawn  upon  for  the  purposes  of 
maintenance  and  advancement. 
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of  named  beneficiaries,  and  will  confer  upon  trustees  one  or  more  of  the 
following  discretions.  First,  the  trustees  may  merely  be  authorized  to  decide 
the  amount  that  each  of  the  named  beneficiaries,  or  class  of  beneficiaries,  is 
to  receive.14  Alternatively,  they  may  be  authorized  to  determine  not  only  the 
amount  that  each  beneficiary  is  to  receive,  but  also  when  receipt  is  to  take 
place.15  Lastly,  powers  may  be  conferred  upon  trustees  to  choose  among  the 
class  of  beneficiaries,  or  the  named  beneficiaries,  the  person  who  shall  receive 
a  benefit. I6  It  is  in  this  third  situation  that  trustees  determine  who  shall  be  the 
actual,  as  opposed  to  the  possible,  beneficiaries  of  trust  property,  although 
the  trust  instrument  will  usually  indicate  the  purposes  for  which  the  property 
is  to  be  distributed. 

Finally,  and  indirectly  related  to  the  discretionary  trust,  is  the  so-called 
"protective  trust".  In  the  United  States,  a  trust  with  the  same  general  purpose 
is  known  as  a  "spendthrift  trust".  The  essential  purpose  of  a  protective  trust 
is  the  protection  of  a  beneficiary  from  the  deprivation  that  would  flow  from 
the  forfeiture,  or  the  alienation,  of  the  interest  given  to  that  beneficiary.  The 
gift  takes  the  form  of  an  income  interest,  normally  a  life  tenancy,  that 
terminates  upon  forfeiture  or  attempted  alienation  of  the  interest.  Termination 
of  the  life  interest  gives  rise  to  a  discretionary  trust,  the  beneficiaries  of  which 
are  usually  the  former  life  tenant  and  his  immediate  family.  During  the 
remainder  of  what  would  have  been  the  period  of  the  income  interest,  trustees 
are  empowered  to  make  such  payments  of  income  for  the  maintenance, 
support,  or  other  benefit  of  any  one  or  more  of  the  class  of  beneficiaries  as 
the  trustees  in  their  sole  discretion  think  fit. 

Having  reviewed  briefly  the  various  kinds  of  dispositive  power,  the  issue 
that  the  Commission  has  considered  is  whether  the  revised  Trustee  Act  should 
include  powers  of  this  nature,  and,  if  so,  what  form  these  powers  should 
take.  In  this  regard,  the  Commission  is  of  the  opinion  that  the  powers  of 
maintenance  and  of  advancement  deserve  our  detailed  attention.  Likewise,  it 
is  our  view  that  the  concept  of  the  protective  trust  should  be  examined,  and 
we  propose  to  do  so  in  the  broader  context  of  restraint  on  alienation  and 
enjoyment  of  gifts.  It  is  to  these  three  areas  that  we  now  turn  our  attention. 

2.     POWER  OF  MAINTENANCE 

(a)  Ontario 

The  Ontario  Trustee  Acf1  contains  no  express  statutory  power  of  main- 
tenance. Accordingly,  trustees,  for  the  most  part,  must  rely  upon  either  an 


14  For  example,  a  will  may  state  "on  the  tenth  anniversary  of  my  death  to  distribute  the 
capital  among  each  of  my  children  then  living  in  such  shares  as  my  trustees  consider 
appropriate". 

15  For  example,  the  trust  instrument  may  provide:  "to  divide  my  residuary  estate  among 
my  grandchildren  living  at  my  death  in  such  shares,  and  to  make  payments  at  such  times, 
as  my  trustees  shall  choose". 

16  An  example  of  such  a  trust  would  be  the  following:  "to  pay  or  apply  the  capital  to  or  for 
the  benefit  of  such  of  my  nephews  and  nieces  as  my  trustees  shall  choose,  and  in  such 
circumstances  as  they  shall  choose".  In  such  a  case,  the  testator  or  settlor  might  expressly 
contemplate  that  not  all  of  the  trust  property  need  be  distributed,  and  may  provide  that 
any  residue  is  to  become  part  of  the  estate. 

17  Trustee  Act,  R.S.O.  1980,  c.  512. 
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express  power  of  maintenance  contained  in  a  trust  instrument,  or,  in  the 
absence  of  such  an  express  power,  the  inherent  jurisdiction  of  the  court. 
However,  before  proceeding  to  comment  upon  the  inherent  jurisdiction  of  the 
court,  we  wish  to  mention  briefly  two,  albeit  indirect,  statutory  modes  of 
obtaining  maintenance  payments  for  infant  beneficiaries. 

First,  section  36(4)  of  the  Ontario  Trustee  Act  requires  a  trustee,  on  the 
passing  of  his  final  accounts  in  the  Surrogate  Court,  to  pay  any  money  in  his 
hands  belonging  to  a  minor  into  the  Supreme  Court.  Moreover,  by  virtue  of 
section  36(6)  of  the  Trustee  Act,  where  a  minor  is  entitled  to  any  money,  the 
person  by  whom  the  money  is  payable  may  pay  the  money  into  the  Supreme 
Court  to  the  credit  of  the  minor,  and  this  will  be  a  sufficient  discharge  to  the 
payor.  If  funds  are  subsequently  required  for  maintenance,  the  Official  Guard- 
ian may,  where  a  minor  is  absolutely  entitled  to  the  funds,  apply  under  Rule 
741  of  the  Rules  of  Practice  to  a  judge  who  may  authorize  a  payment  out  of 
court  without  formal  order.18 

The  other  statutory  jurisdiction  of  the  court  to  order  maintenance  stems 
from  the  Ontario  Children  s  Law  Reform  Act. I9  Pursuant  to  this  Act,  the  court 
may  order  the  sale  or  other  disposition  of  a  minor's  property  for  the  purpose 
of  support,  education,  or  substantial  benefit  of  the  minor.20  For  present  pur- 
poses, a  significant  provision  appears  in  section  60(4).  This  subsection  speci- 
fies that  "[t]he  Supreme  Court  shall  not  require  or  approve  a  disposition  or 
encumbrance  of  the  interest  of  a  child  in  land  contrary  to  a  term  of  the 
instrument  by  which  the  child  acquired  the  interest".21  The  effect  of  this 
provision  would  appear  to  be  that,  although  the  court  can  order  a  disposition 
where  land  is  devised  or  granted  absolutely  to  a  minor,  any  disposition,  where 
the  interest  of  the  minor  is  vested  with  deferred  possession,  or  is  contingent, 
would  be  precluded  by  section  60(4)  as  being  "contrary"  to  the  instrument  by 
which  the  interest  was  acquired  by  the  minor.  In  any  event,  the  court  must 
determine  whether,  despite  the  deferral  of  possession  or  the  contingency,  the 
testator  or  grantor  nevertheless  implied  that  support  or  education  payments 
might  be  made  out  of  the  property  in  question. 


22 


IS 


19 


20 


21 


22 


Supreme  Court  of  Ontario  Rules  of  Practice,  R.R.O.  1980,  Reg.  540,  r.  741.  See,  also, 
Province  of  Ontario,  Ministry  of  the  Attorney  General,  Civil  Procedure  Revision  Com- 
mittee, untitled  report  (June,  1980),  Proposed  Rules  of  Civil  Procedure,  r.  75.02(4), 
which  refers  to  "a  person  under  disability",  rather  than  "a  minor".  Reference  to  draft 
r.  7.01(a)  would  indicate  that  "a  person  under  disability"  includes  "a  minor". 

Children  s  Law  Reform  Act,  R.S.O.  1980,  c.  68,  as  am.  by  the  Children' s  Law  Reform 
Amendment  Act,  1982,  S.O.  1982,  c.  20. 

Ibid.,  s.  60(1)  and  (2).  These  subsections  are  an  amended,  updated  version  of  ss.  4(1) 
and  1 1  of  the  Minors  Act,  R.S.O.  1980,  c.  292,  which  was  repealed  by  the  Children's 
Law  Reform  Amendment  Act ,  1982.  See,  also,  s.  61  of  the  Children' s  Law  Reform  Act, 
which  provides  that,  where  property  is  given  beneficially  to  a  person  for  his  life  with  a 
power  of  devising  or  appointing  the  property  by  will  in  favour  of  his  children  or  one  or 
more  of  them,  the  Supreme  Court  may  order  that  such  portion  of  the  proceeds  of  the 
property  as  it  considers  proper  shall  be  applied  towards  the  support,  education,  or  benefit 
of  any  minor  child  in  whose  favour  the  power  might  be  exercised. 

This  restriction  presumably  does  not  apply  to  personalty,  a  distinction  maintained  from 
the  predecessor  s.  1 1  of  the  Minors  Act,  supra,  note  20. 

For  a  discussion  of  these  provisions,  first  enacted  in  An  Act  Respecting  Infants,  R.S.O. 
1897,  c.  168,  see  Kingsford,  The  Law  Relating  to  Executors  and  Administrators  in  the 
Province  of  Ontario  (2d  ed.,  1914),  Part  III,  ch.  7. 
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The  court  may  exercise  broader  powers  of  maintenance  pursuant  to  its 
inherent  jurisdiction.  Although,  during  the  nineteenth  century,  differences  of 
opinion  were  expressed  concerning  the  procedures  required  to  invoke  the 
inherent  jurisdiction  of  the  Ontario  courts  to  grant  maintenance,  the  principles 
of  substantive  law  seem  to  have  been  relatively  well  settled.  The  court  had 
to  be  assured  that  the  need  of  the  beneficiary  did  in  fact  exist,  that  income 
and  capital  ultimately  destined  for  the  beneficiary  were  available,  and  that 
the  interests  of  others  under  the  trust  were  not  prejudiced.  Whether  it  was 
income  or  capital23  that  was  requested  for  maintenance,  nineteenth  century 
courts  under  their  inherent  jurisdiction  punctiliously  carried  out  their  self- 
determined  duty  to  be  guided  by  the  express  or  implied  intent  of  the  testator 
or  settlor.24  While  the  court  was  unwilling  to  interfere  with  the  intention  of 
the  testator  or  settlor,25  nevertheless,  where  there  existed  an  obvious  need, 
the  court  would  always  make  moneys  available  for  maintenance,  and  it 
appears  that  trustees  would  often  make  payments  for  maintenance  without 
prior  judicial  consent,  if  they  considered  that  they  had  justification.  However, 
trustees  would  still  run  the  risk  that  the  court  might  disallow  the  payment 
when  the  trustees'  accounts  were  presented  for  certification. 


26 


While  it  may  be  asserted  today  that  the  courts  are  more  willing  than  in 
former  years  to  grant  maintenance,  it  is  true  to  say  that  the  essential  charac- 
teristics of  the  inherent  jurisdiction  have  continued  unchanged.  As  in  the  past, 
the  crucial  factor  that  the  courts  will  seek  to  determine  is  the  intention  of  the 
creator  of  the  trust.  If  there  is  no  express  power  contained  in  the  trust 
instrument,  the  courts  will  ask  whether  the  terms  of  the  trust  instrument 
require  that  this  intention  be  implied.  In  construing  these  terms,  the  court 
may  decide  that  the  settlor  or  testator  intended  that  a  fund,  other  than  the 
minor's  interest,  should  be  available  for  maintenance.  If  this  is  the  case,  but 
that  fund  has  proved  inadequate,  or  if  no  such  intention  can  be  implied,  there 
must  be  a  further  examination  of  the  trust  instrument  to  determine  whether, 
where  there  is  a  gift  of  principal  to  a  minor,  even  though  this  interest  has  not 
yet  vested  in  possession,  it  was  intended  that  the  minor's  interest  should  be 
available  for  the  purpose  of  maintenance.27  Whether  or  not  such  an  intention 
is  implied  depends  primarily  upon  the  nature  of  the  gift  of  the  principal.  The 
more  specific  the  gift  the  testator  or  settlor  has  made,  the  more  likely  it  is 
that  the  courts  will  infer  that  he  wished  the  beneficiary  to  have  that  specific 
property,  and  nothing  more:  for  example,  a  bequest  of  "$5,000  to  A  on  his 
attaining  his  twenty-fifth  birthday".  On  the  other  hand,  a  bequest  of  "the  rest 
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The  courts  have  generally  been  reluctant  to  allow  capital  to  be  used  for  maintenance: 
see  Crane  v.  Craig  (1886),  11  P.R.  236;  Re  Green  (1908),  9  W.L.R.  630  (Sask.);  and 
Re  Mason,  [1946]  4  D.L.R.  299  (N.S.S.C). 

Concerning  the  court's  requirement  that  an  insurance  policy  be  taken  out  against  the 
possible  vesting  of  a  gift  over,  see  Re  Campbell  (1889),  18  P.R.  400,  and  Hodgins  v. 
Amos  (1917),  12  O.W.N.  348  (H.C.  Div.). 

For  example,  where  the  trust  instrument  had  made  provision  for  maintenance,  but  the 
provision  was  inadequate,  the  courts  were  most  unlikely  to  order  that  further  provision 
should  be  made:  see  Kingsford,  supra,  note  22,  para.  966,  at  373  et  seq. 

Edwards  v.  Durgen  (\&12),  19Gr.  101, at  104,  andReHollis  Estate  (191 1),  I90.W.R. 
806(H.C.J.). 

Re  Mclntyre  (1904),  7  O.L.R.  548  (H.C.J. ),  affd  (1905),  9  O.L.R.  408  (C.A. ). 
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and  residue  of  my  estate  to  B  on  his  marrying  C"  may  be  construed  as  a  gift 
of  the  entire  residue  of  the  testator's  estate  and,  therefore,  as  a  gift  of  the 
income  generated  by  the  residue. 

Another  factor  considered  by  the  court  in  the  exercise  of  its  inherent 
jurisdiction  is  whether  the  gift  is  vested  in  possession,  vested  with  a  deferred 
payment  date,  or  contingent.28  In  this  regard,  in  the  absence  of  express 
directions  to  the  contrary,  settled  rules  of  construction  govern  whether  inter- 
mediate income  is  carried  by  a  gift  of  principal,  and,  therefore,  whether  that 
income  is  available  for  maintenance  payments.29 

An  interest  that  is  vested  in  possession  in  a  minor  carries  the  intermediate 
income,  as  the  only  impediment  to  its  transfer  is  the  incapacity  of  the  minor 
to  receive  the  gift.  Similarly,  where  the  interest  is  vested  in  possession,  but 
defeasibly  or  determinably,  intermediate  income  is  available  for  maintenance; 
in  this  instance,  the  beneficiary  is  considered  to  be  entitled  to  the  interest 
until  the  defeasance  or  determining  event  occurs.  If  the  vested  interest  is 
made  subject  to  a  deferred  payment  date,  whether  the  interest  be  defeasible 
or  determinable,  this  might  well  be  regarded  as  evidence  that  the  donor  did 
not  intend  any  payment  to  be  made  to  or  for  the  use  of  the  minor  until  that 
date  occurs.30  It  is  now  clear,  however,  in  Canada  that  a  vested  interest  of 
whatever  kind,  whether  of  personalty  or  realty,  is  presumed  to  carry  the 
intermediate  income  if  the  gift  is  of  residue.31  But  if  the  gift  is  a  general  or 
specific  devise  or  bequest,  that  presumption  does  not  arise. 

If  the  gift  is  contingent,  other  presumptions  apply.  A  contingent  interest 
of  residuary  personalty  will  be  presumed  to  carry  the  intermediate  income. 
Despite  the  contingency,  the  fact  that  the  property  is  personalty  and  residue 
will  conclude  the  matter.  The  same  presumption  is  made  if  the  residuary  gift 
is  of  mixed  realty  and  personalty.  However,  a  contingent  devise  of  residuary 
realty  alone  is  not  presumed  to  carry  the  intermediate  income.  The  same 
interpretation  also  applies  to  a  contingent  devise  or  bequest,  whether  general 
or  specific;  that  is,  whether  land  or  personalty  is  involved,  there  is  no  pre- 
sumption that  the  beneficiary  is  intended  to  enjoy  the  intermediate  income. 

Even  where,  under  the  principles  mentioned  above,  there  is  no  presump- 
tion that  the  devise  or  bequest  was  intended  to  carry  the  intermediate  income, 
the  matter  is  not  necessarily  concluded.  If  one  or  more  of  four  conditions  is 
met,  there  is  a  presumption  that  any  interest,  whether  vested  or  contingent, 


28  See  In  reBowlby,  [1904]  2  Ch.  685  (C.A.),  and  In  re  Abrahams,  [1911]  1  Ch.  108. 

29  See  In  re  Gee  ring,  [1964]  Ch.  136,  at  143. 

30  This  is,  in  fact,  the  position  in  England:  see  Berry  v.  Geen,  [1938]  A.C.  575,  [1938]  2 
A11E.R.  362(H.L.). 

31  Watson  v.  Conant,  [1964]  S.C.R.  312,  44  D.L.R.  (2d)  346.  See,  also.  Waters,  supra, 
note  2,  at  771. 
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is  to  carry  the  intermediate  income.32  We  need  not  examine  the  four  conditions 
in  detail  here;33  the  only  point  we  wish  to  make  is  that  an  application  to  the 
court  for  maintenance  on  behalf  of  a  beneficiary  can  give  rise  to  complex 
questions  of  construction. 

So  far  in  our  discussion  we  have  assumed  that  the  gift  to  the  minor  has 
been  an  absolute  interest.  At  common  law,  the  matter  is  even  more  in  doubt 
if  the  testator  or  settlor  has  not  given  an  absolute  interest,  but  rather  a  life  or 
other  limited  interest.  For  instance,  suppose  the  testator  gives  a  life  interest 
in  a  fund  to  X  "on  X  attaining  25",  remainder  to  Y  absolutely.  X  is  fourteen 
years  of  age  when  the  testator  dies.  Can  the  trustees  make  payments  for  the 
maintenance  of  X  out  of  the  income  that  arises  before  he  attains  his  twenty- 
fifth  birthday?  Or,  if  it  has  not  been  otherwise  disposed  of  by  the  will,  does 
the  income  have  to  be  accumulated,  the  accumulations  being  added  to  capital? 
If  maintenance  is  possible,  can  it  be  paid  only  out  of  current  income  on  the 
reasoning  that  accumulated  income  has  already  accrued  to  capital?  Alterna- 
tively, can  a  life  beneficiary  base  a  claim  to  maintenance  from  accumulated 
income  on  the  assumption  that  the  creator  of  the  trust  intended  to  separate 
income  and  capital,  so  that  accumulated  income  should  not  be  considered  to 
accrue  to  capital  and,  therefore,  is  impliedly  available  for  his  maintenance? 

Finally,  there  is  the  question  of  the  period  during  which  moneys  may  be 
applied  for  maintenance  or  paid  to  the  beneficiary  for  that  purpose.  The 
traditional  view  of  the  Ontario  courts  is  that  maintenance  is  justifiable  only 
during  minority.  However,  there  may  be  particular  problems  that  develop 
after  the  testator's  death,  such  as  physical  or  mental  incapacity  or  the  need  to 
complete  higher  education,  which  justify  maintenance  payments  after  the 
attainment  of  majority.  Nevertheless,  there  are  few  reported  cases  where  the 
court  has  made  an  order  for  payments  beyond  a  period  of  minority.34 


32  The  four  conditions  are  as  follows: 

(1)  the  donor  is  the  parent  of  or  in  loco  parentis  to  the  beneficiary,  and  has  made 
no  other  provision  for  maintenance,  and,  if  the  contingency  is  the  attaining  of 
an  age,  it  is  no  later  than  the  attaining  of  majority; 

(2)  the  subject  matter  of  the  gift  is  expressly  or  impliedly  directed  to  be  at  once 
set  apart  from  the  general  estate  for  the  benefit  of  the  beneficiary  in  question; 

(3)  the  gift  is  to  a  class  of  infants  with  gifts  over  to  the  survivors,  so  that  one  of 
the  class  must  ultimately  take  the  subject  matter;  or 

(4)  the  persons  entitled  on  failure  of  the  contingent  estate  give  their  consent  to 
payment  for  maintenance. 

See  Binkley  v.  Binkley  (1869),  15  Gr.  649,  and  Spark  v.  Perrin  (1870),  17  Gr.  519. 

See,  further,  Re  Richardson  (1912),  22  O.W.R.  605,  5  D.L.R.  449  (H.C.J. );  Rees  v. 
Fraser  (1879),  26  Gr.  233;  In  re  Bowlby,  supra,  note  28;  Re  Mclnnre,  supra,  note  27; 
and  The  Royal  Trust  Co.  v.  Globe  Printing  Co.,  [1934]  O.W.N.  547  (C.A.).  See,  also, 
Dale  (ed.),  Lewin  on  Trusts  (1 1th  ed.,  1904),  at  732. 

See,  for  example,  Re  Wright,  [1954]  O.R.  755,  [1955]  1  D.L.R.  213  (H.C.J.)  (subse- 
quent references  are  to  [1954]  O.R.),  and  Re  McCaltum,  [1956]  O.W.N.  321,  [1956]  2 
D.L.R.  (2d)  618  (H.C.J. ).  In  the  McCallum  case,  the  Court  held  that,  even  though  the 
gift  was  contingent  upon  the  donee  achieving  30  years  of  age,  the  gift  carried  the 
intermediate  income,  and  the  Court  had  a  discretion,  even  in  the  case  of  an  adult 
contingent  beneficiary,  to  allow  him  a  sum  for  maintenance,  pending  his  attainment  of 
the  required  age,  for  example,  to  enable  him  to  complete  his  education. 


33 
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In  one  important  case,  Re  Wright,*5  Gale  J.  noted  that,  while  it  is  only  in 
special  circumstances  and  on  rare  occasions  that  a  court  will  rewrite  a  will  or 
readjust  a  trust  settlement,  this  fundamental  rule  may  not  apply  where  main- 
tenance is  ordered  to  be  paid  out  of  income  directed  to  be  accumulated.  This 
exception,  Gale  J.  stated,  is  based  upon  the  assumption  that,  where  a  testator 
has  provided  for  his  family,  but  has  postponed  the  enjoyment  of  the  estate, 
he  did  not  intend  that  his  children  should  be  left  unprovided  for  or  in  such  a 
state  that  they  cannot  be  educated  properly  for  the  position  and  fortune  he 
intends  them  to  have.36  In  Re  Wright,  maintenance  was  increased  for  benefi- 
ciaries whose  interests  were  not  to  vest  in  possession  until  the  attainment  of 
twenty-five  years  of  age. 

(b)  England 

In  England,  prior  to  I860,37  where  the  trust  instrument  did  not  contain 
an  express  power  of  maintenance,  trustees  had  to  rely  upon  the  inherent 
jurisdiction  of  the  Court  of  Chancery  to  make  orders  authorizing  payments 
for  support  and  educational  needs.  Indeed,  since  the  early  eighteenth  century, 
the  courts  had  assumed  the  role  of  authorizing  such  relief  as  an  obviously 
justified  response  to  cases  of  need  where  the  interest  of  the  beneficiary  was 
vested,  but  where  he  was  under  age  or  where  vesting  in  possession  was 
deferred  to  a  later  date.38  However,  application  to  the  court  involved  delay 
and  costs  and,  as  we  have  previously  discussed,  often  raised  the  issue  of  the 
intent  of  the  settlor  or  testator.  Consequently,  before  1860,  it  was  the  practice 
of  well-drawn  trust  instruments  to  provide  express  powers  of  maintenance, 
which  would  put  the  intention  of  the  creator  of  the  trust  beyond  question. 

In  1860,  Parliament  in  England  began  to  confer  upon  trustees  certain 
administrative  powers  that  well-advised  settlors  and  testators  typically  gave 
to  their  trustees.  As  part  of  this  process,  legislation  of  that  year  gave  statutory 
form  to  the  then  usual  form  of  the  power  of  maintenance,  subject  to  the 
standard  proviso  that  the  creator  of  the  trust  was  free  to  modify  or  withhold 
the  power  if  he  chose  so  to  do.  Section  26  of  Lord  Cranworth' s  Act39  author- 
ized payments  for  the  "maintenance  or  education"  of  infants,  where  any 
interest,  whether  contingent  or  vested  in  possession,  with  or  without  a  de- 
ferred payment  date,  was  an  absolute  interest,  as  opposed  to  a  life  interest, 
and  where  vesting  in  possession  was  to  occur,  if  at  all,  during  minority  or 
upon  the  attainment  of  majority.  The  duty  of  the  parents  to  provide  for  the 
infant,  and  the  existence  of  other  funds  available  for  maintenance,  were  made 
irrelevant  considerations.  Past  accumulations  of  income  could  be  used  for 
current  maintenance  needs  should  current  income  prove  insufficient  at  any 
time. 


35  Re  Wright,  supra,  note  34. 

36  Ibid.,  at  760. 

1  This  was  the  year  of  passage  of  An  Act  to  give  to  Trustees,  Mortgagees,  and  others 
certain  Powers  now  commonly  inserted  in  Settlements,  Mortgages,  and  Wills  (1860), 
23  &  24  Vict. ,  c.  145  (U.K.),  commonly  known  as  Lord  Cranworth' s  Act. 

38  See,  further,  Lewin,  The  Law  of  Trusts  (5th  ed.,  1867),  at  419-21. 

39  Supra,  note  37,  s.  26. 
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The  shortcomings  of  this  provision  were  that  it  did  not  include  interests 
that  were  vested,  but  defeasible,40  and  did  not  apply  if  the  deferred  payment 
date  or  contingency  depended  upon  an  event  that  might  occur  after  the 
beneficiary  had  attained  majority.  Moreover,  the  section  applied  only  in  those 
circumstances  where  the  gift  carried  the  intermediate  income,  as  established 
by  the  case  law.41 

In  1881,  section  26  of  the  Act  of  1860  was  repealed  and  replaced  by 
section  43  of  the  Conveyancing  and  Law  of  Property  Act,  1881 ,42  The  changes 
were  not  considerable,  and  the  new  provision  was  poorly  drafted  in  certain 
respects.43  Section  43  provided,  for  the  first  time,  however,  that  maintenance 
might  be  paid  out  of  income  arising  from  a  life  estate,  but  vested  defeasible 
interests  continued  to  remain  outside  the  Act.  The  purposes  for  which  pay- 
ments might  be  made  were  extended  to  include  payments  for  the  "benefit"  of 
the  infant.  Like  the  1860  provision,  the  only  contingencies  included  were 
those  of  attaining  majority  or  the  occurrence  of  an  event  under  that  age,  and 
it  was  still  necessary  to  show  that  the  gift  in  question  carried  the  intermediate 
income  at  common  law.44  The  power  of  trustees  to  draw  upon  accumulated 
income  in  order  to  pay  or  reimburse  for  past  maintenance  was  also  left  open. 

The  English  Trustee  Act,  192545  repealed  the  1881  provision  and  in  its 
place  enacted  a  further  revised  and  modernized  power  of  maintenance,  which 
is  the  maintenance  power  in  force  today  in  England.  Section  31(1)  of  the  Act 
provides  as  follows: 

3 1 . — (1)  Where  any  property  is  held  by  trustees  in  trust  for  any  person  for  any 
interest  whatsoever,  whether  vested  or  contingent,  then,  subject  to  any  prior 
interests  or  charges  affecting  that  property  - 

(i)  during  the  infancy  of  any  such  person,  if  his  interest  so  long  continues, 
the  trustees  may,  at  their  sole  discretion,  pay  to  his  parent  or  guardian, 
if  any,  or  otherwise  apply  for  or  towards  his  maintenance,  education, 
or  benefit,  the  whole  or  such  part,  if  any,  of  the  income  of  that  property 
as  may,  in  all  the  circumstances,  be  reasonable,  whether  or  not  there 
is  - 

(a)  any  other  fund  applicable  to  the  same  purpose;  or 

(b)  any  person  bound  by  law  to  provide  for  his  maintenance  or  edu- 
cation; and 


In  re  Buckley's  Trusts  (1883),  22  Ch.  D.  583. 

In  re  George  (1887),  5  Ch.  D.  837  (C.A.). 

Conveyancing  and  Law  of  Property  Act,  1881,  44  &  45  Vict.,  c.  41,  s.  43  (U.K.). 

43  Entitlement  to  accumulated  income  was  the  part  of  the  new  section  that  was  most  affected 
by  the  poor  drafting,  and  this  difficulty  arose  largely  because  the  legislature  had  not 
properly  integrated  the  life  interest  into  what  was  essentially  the  1860  provision.  The 
result  was  that  a  minor  with  a  vested  and  indefeasible  life  interest  lost  to  capital  the 
accumulations  that  arose  during  his  minority. 

44  In  re  Dickson  (m5),  29  Ch.  D.  331  (C.A.). 

45  Trustee  Act,  1925,  15  &  16  Geo.  5,  c.  19  (U.K.). 
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(ii)  if  such  person  on  attaining  the  age  of  eighteen  years  ,461  has  not  a  vested 
interest  in  such  income,  the  trustees  shall  thenceforth  pay  the  income 
of  that  property  and  of  any  accretion  thereto  under  subsection  (2)  of 
this  section  to  him,  until  he  either  attains  a  vested  interest  therein  or 
dies,  or  until  failure  of  his  interest: 

Provided  that,  in  deciding  whether  the  whole  or  any  part  of  the  income  of 
the  property  is  during  a  minority  to  be  paid  or  applied  for  the  purposes  aforesaid, 
the  trustees  shall  have  regard  to  the  age  of  the  infant  and  his  requirements  and 
generally  to  the  circumstances  of  the  case,  and  in  particular  to  what  other  income, 
if  any,  is  applicable  for  the  same  purposes;  and  where  trustees  have  notice  that 
the  income  of  more  than  one  fund  is  applicable  for  those  purposes,  then,  so  far 
as  practicable,  unless  the  entire  income  of  the  funds  is  paid  or  applied  as  aforesaid 
or  the  court  otherwise  directs,  a  proportionate  part  only  of  the  income  of  each 
fund  shall  be  so  paid  or  applied. 

By  section  31(1),  all  interests  of  whatever  nature  or  duration  are  made 
eligible  for  maintenance  payments,  and  thus  all  vested  interests,  whether 
defeasible,  determinable,  or  with  a  deferred  payment  date,  as  well  as  contin- 
gent interests,  are  included,  whenever  the  contemplated  event  is  to  occur. 
During  infancy,  the  trustees,  in  their  sole  discretion,  may  pay  such  amounts 
of  income  for  maintenance  as  may  in  all  the  circumstances  be  reasonable.  If 
upon  the  attainment  of  majority  the  interest  of  the  beneficiary  has  not  vested 
in  possession,  discretionary  maintenance  payments  cease,  and  the  full  annual 
income  is  to  be  paid  to  the  adult  beneficiary  until  the  vesting  of  the  interest 
in  possession.  In  the  result,  where  a  beneficiary  is  entitled  to  a  contingent 
interest  after  his  eighteenth  birthday,  the  interest  becomes,  in  effect,  a  con- 
tingent interest  only  in  the  capital. 

If,  however,  the  trust  instrument  directs  that  income  arising  after  majority 
is  to  be  accumulated,  this  has  been  interpreted  to  mean  that  it  will  accrue  to 
capital.47  Therefore,  in  such  a  case,  the  beneficiary  of  a  contingent  interest 
who  is  an  adult  acquires  neither  the  whole  income  nor  maintenance  out  of 
the  income,  unless,  of  course,  the  testator  or  settlor  has  made  clear  his 
intention  to  the  contrary. 

One  novel  feature  introduced  by  the  1925  legislation  is  the  requirement 
that  trustees  should  have  regard  to  particular  conditions  before  determining 
whether  maintenance  payments  are  appropriate.  Specifically,  by  the  proviso 
to  section  31(1),  trustees  are  to  consider  the  age  of  the  infant,  his  require- 
ments, and  the  circumstances  of  the  case,  with  particular  regard  to  the  income, 
if  any,  of  another  fund,  if  such  income  is  available  for  the  beneficiary's 
maintenance. 


46 


47 


By  the  Family  Law  Reform  Act  1969,  c.  46  (U.K.),  s.  1(3),  andSch.  I,  Part  I,  "eighteen" 
was  substituted  for  "twenty-one",  but  by  s.  1(4)  of  that  Act  and  Sch.  3,  para.  5(1), 
"twenty-one"  remains  the  relevant  age  for  interests  under  trust  instruments  made  before 
1970. 

In  re  Turner's  Will  Trusts,  [1937]  Ch.  15  (C.A.),  foll'd  in  Re  Watt's  Will  Trusts,  [1936] 
2  A11E.R.  1555  (Ch.  D.). 
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Section  31(2)  of  the  English  Trustee  Act,  1925  provides  for  the  disposi- 
tion of  excess  income  that  is  accumulated  during  infancy,  and  states  as 
follows: 

3 1 . — (2)  During  the  infancy  of  any  such  person,  if  his  interest  so  long  contin- 
ues, the  trustees  shall  accumulate  all  the  residue  of  that  income  in  the  way  of 
compound  interest  by  investing  the  same  and  the  resulting  income  thereof  from 
time  to  time  in  authorised  investments,  and  shall  hold  those  accumulations  as 
follows:  - 

(i)     If  any  such  person  - 

(a)  attains  the  age  of  eighteen  years,  or  marries  under  that  age,  and 
his  interest  in  such  income  during  his  infancy  or  until  his  marriage 
is  a  vested  interest;  or 

(b)  on  attaining  the  age  of  eighteen  years  or  on  marriage  under  that 
age  becomes  entitled  to  the  property  from  which  such  income  arose 
in  fee  simple,  absolute  or  determinable,  or  absolutely,  or  for  an 
entailed  interest; 

the  trustees  shall  hold  the  accumulations  in  trust  for  such  person  abso- 
lutely, but  without  prejudice  to  any  provision  with  respect  thereto 
contained  in  any  settlement  by  him  made  under  any  statutory  powers 
during  his  infancy,  and  so  that  the  receipt  of  such  person  after  marriage, 
and  though  still  an  infant,  shall  be  a  good  discharge;  and 

(ii)  In  any  other  case  the  trustees  shall,  notwithstanding  that  such  person 
had  a  vested  interest  in  such  income,  hold  the  accumulations  as  an 
accretion  to  the  capital  of  the  property  from  which  such  accumulations 
arose,  and  as  one  fund  with  such  capital  for  all  purposes,  and  so  that, 
if  such  property  is  settled  land,  such  accumulations  shall  be  held  upon 
the  same  trusts  as  if  the  same  were  capital  money  arising  therefrom; 

but  the  trustees  may,  at  any  time  during  the  infancy  of  such  person  if  his  interest 
so  long  continues,  apply  those  accumulations,  or  any  part  thereof,  as  if  they 
were  income  arising  in  the  then  current  year. 

Accordingly,  trustees  are  to  accumulate  income  and  to  hold  accumulations  in 
trust  absolutely  for  the  following  persons:  first,  a  beneficiary  who  attains 
majority  or  marries  under  that  age  and  whose  interest  prior  to  these  events 
occurring  is  a  vested  interest;  and  secondly,  a  beneficiary  who,  upon  attaining 
majority  or  upon  marriage  under  that  age,  becomes  entitled  to  the  capital  out 
of  which  the  income  arose.  In  any  other  case,  accumulated  income  accrues 
to  the  capital  of  the  property.  The  object  of  this  complex  subsection  appears 
to  be  to  exclude  from  entitlement  to  accumulated  income  the  following 
persons:  first,  a  beneficiary  with  a  vested  life  interest  who  dies  an  infant  and 
unmarried;48  secondly,  a  beneficiary  with  a  contingent  interest  where  the  event 


48  The  person  with  a  vested  interest  in  fee  simple  during  infancy  who  dies  unmarried  before 
attaining  majority  is  also  denied  the  accumulations  under  s.  31(2)(i)(c/)  of  the  English 
Trustee  Act,  1925 ,  supra,  note  45,  but  his  personal  representatives  acquire  the  accumu- 
lations as  an  accretion  to  capital  under  s.  31(2)(ii)  of  the  Act. 
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is  one  that  will  happen,  if  at  all,  later  than  the  attainment  of  majority;49  and 
finally,  it  would  seem,  a  beneficiary  with  a  vested  life  interest  during  minority, 
but  with  payment  deferred  to  the  age  of  majority  or  a  later  occasion.  However, 
it  should  be  recalled  that  a  beneficiary  denied  accumulated  income  under 
section  31(2)  may,  nonetheless,  be  the  recipient  of  discretionary  maintenance 
payments  during  infancy  and  the  full  annual  income  after  attaining  majority 
under  section  31(1). 

Section  31(3)  of  the  English  Act  deals  with  contingent  interests,  and 
provides  as  follows: 

3 1 . — (3)  This  section  applies  in  the  case  of  a  contingent  interest  only  if  the 
limitation  or  trust  carries  the  intermediate  income  of  the  property,  but  it  applies 
to  a  future  or  contingent  legacy  by  the  parent  of,  or  a  person  standing  in  loco 
parentis  to,  the  legatee,  if  and  for  such  period  as,  under  the  general  law,  the 
legacy  carries  interest  for  the  maintenance  of  the  legatee,  and  in  any  such  case 
as  last  aforesaid  the  rate  of  interest  shall  (if  the  income  available  is  sufficient, 
and  subject  to  any  rules  of  court  to  the  contrary)  be  five  pounds  per  centum  per 
annum. 

Section  31(3)  continues  the  requirement  that,  for  the  statutory  scheme  of 
maintenance  to  apply,  a  contingent  interest  must  carry  the  intermediate  in- 
come at  common  law.  This  is  of  crucial  importance,  as  litigation  interpreting 
the  section  has  established.50  In  the  case  of  wills,  section  175  of  the  Law  of 
Property  Act,  192551  states  that  the  interests  enumerated  therein  shall  carry 
the  intermediate  income,  unless  that  income  is  otherwise  expressly  disposed 
of,  but  the  courts  have  held  that  this  list  is  not  comprehensive.52  Moreover, 
no  change  to  the  common  law  has  been  made  for  inter  vivos  trusts.  Although 
there  has  not  been  a  great  deal  of  litigation  concerning  section  31  of  the 
English  Trustee  Act,  1925  since  it  was  enacted,  the  cases  that  have  been 
litigated  have  been  complex,  and  have  given  rise  to  some  very  fine  distinc- 
tions.53 


49  Such  a  person  must  await  the  event  before  he  acquires  the  accumulations,  and  then  he 
so  acquires  because  the  accumulations  have  earlier  accrued  to  capital. 

50  See  Keeton  and  Sheridan,  The  Law  of  Trusts  (10th  ed.,  1974),  at  291-94. 

51  Law  of  Property  Act,  1925,  15  &  16  Geo.  5,  c.  20  (U.K.).  Section  175(1)  provides  as 
follows: 

175. — ( 1)  A  contingent  or  future  specific  devise  or  bequest  of  property,  whether 
real  or  personal,  and  a  contingent  residuary  devise  of  freehold  land,  and  a  specific 
or  residuary  devise  of  freehold  land  to  trustees  upon  trust  for  persons  whose  interests 
are  contingent  or  executory  shall,  subject  to  the  statutory  provisions  relating  to 
accumulations,  carry  the  intermediate  income  of  that  property  from  the  death  of 
the  testator,  except  so  far  as  such  income,  or  any  part  thereof,  may  be  otherwise 
expressly  disposed  of. 

52  See  In  re  Raine,  [1929]  1  Ch.  716,  where  it  was  held  that  s.  175  did  not  apply  to  a 
contingent  or  future  pecuniary  testamentary  legacy.  See,  also,  Re  McGeorge,  [1963]  All 
E.R.  519  (Ch.  D.). 

53  For  a  full  discussion  of  s.  31 ,  see  Lewin  on  Trusts,  supra,  note  2,  at  292-98;  Underbill's 
Law  relating  to  Trusts  and  Trustees,  supra,  note  2,  at  580-89;  and  Keeton  and  Sheridan, 
supra,  note  50,  at  290-97. 
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(c)   Other  Jurisdictions 

(i)     Canada 

The  trustee  legislation  of  the  common  law  jurisdictions  in  Canada  as- 
sumes a  variety  of  positions.  Ontario,  as  we  have  seen,  makes  no  provision 
in  its  Trustee  Act  for  maintenance  and,  in  this  regard,  stands  alone  among  its 
counterparts  in  the  other  provinces  and  territories. 

Several  of  the  Canadian  jurisdictions  have  incorporated  in  their  trus- 
tee legislation  the  maintenance  provision  of  Lord  Cranworth's  Act.54  New- 
foundland55 has  adopted  the  provision  without  alteration,  while  British  Co- 
lumbia,56 Saskatchewan,57  the  Yukon,58  and  the  Northwest  Territories59  have 
added  a  power  that  enables  trustees,  by  leave  of  a  judge,  to  sell  and  dispose 
of  any  portion  of  the  realty  or  personalty  of  an  infant  for  his  maintenance  or 
education,  where  the  income  arising  from  such  property  is  insufficient  for 
these  needs,  a  provision  that,  as  noted  previously,  is  included  at  present  in 
the  Ontario  Children's  Law  Reform  Act.60  These  provisions  are  also  in  force 
in  Alberta,  but  only  for  trusts  created  by  instrument  or  otherwise  prior  to 
January  1,  1975;6'  trusts  created  on  or  after  that  date  are  governed  by  provi- 
sions more  akin  to  section  31  of  the  English  Trustee  Act,  1925.62 

The  Saskatchewan  Act  provides  further  detailed  provisions  concerning 
maintenance  payments  that  are  worth  noting.  First,  in  the  case  of  contingent 
interests,  the  restriction  of  the  contingency  to  the  attainment  of  majority 
or  the  occurrence  of  an  event  under  that  age,  found  in  Lord  Cranworth's  Act, 
is  absent;  section  52  of  the  Saskatchewan  Act  only  specifies  that  the  interest 
be  held  for  the  beneficiary  "absolutely  or  contingently".63  Secondly,  where 
money  is  held  by  an  executor  or  administrator  in  trust  for  an  infant,  he  may, 
by  order  of  a  judge,  pay  to  the  guardian  of  the  infant,  or  otherwise  apply 


54  Supra,  note  37,  s.  26. 

55  The  Trustee  Act,  R.S.N.  1970,  c.  380,  s.  27. 

56  Trustee  Act,  R.S.B.C.  1979,  c.  414,  ss.  24  and  25.  Section  26  further  provides  that,  in 
the  circumstances  set  forth  in  s.  25,  the  purchaser  from  trustees  obtains  good  title,  and 
that  the  deed  of  conveyance  effectually  exonerates  "the  person  paying  the  money  from 
seeing  to  its  application  or  from  being  answerable  for  its  loss  or  misapplication". 

57  The  Trustee  Act,  R.S.S.  1978,  c.  T-23,  ss.  52  and  54. 

58  Trustee  Ordinance,  R.O.Y.T.  1978,  c.  T-5,  ss.  32  and  33. 

59  Trustee  Ordinance,  R.O.N.W.T.  1974,  c.  T-8,  ss.  29  and  30. 

60  Supra,  note  19,  s.  60.  This  statutory  power  appears  to  have  originated  in  the  An  Act 
Respecting  the  Court  of  Chancery,  C.S.U.C.  1859,  c.  12,  s.  50.  British  Columbia, 
Alberta,  and  Saskatchewan  transferred  this  power  from  their  provincial  Infants  Acts  to 
their  provincial  Trustee  Acts. 

61  Trustee  Act,  R.S.A.  1980,  c.  T-10,  ss.  33  and  36. 

62  Ibid.,ss.  34,  35,  and  37. 

63  Saskatchewan  Trustee  Act,  supra,  note  57,  s.  52.  This  amendment  nonetheless  does  not 
result  in  the  inclusion  of  a  life  tenant  or  a  beneficiary  with  an  absolute  vested,  but 
defeasible,  interest. 
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towards  his  maintenance  or  education,  the  whole  or  part  of  the  fund.64  Finally, 
where  the  total  assets  held  in  trust  for  an  infant  are  not  more  than  $10,000, 
the  Official  Guardian  may  consent  to  the  sale  of  the  infant's  property  for  his 
maintenance  or  education,  thereby  obviating  the  necessity  for  judicial  ap- 
proval.65 The  requirement  of  judicial  approval,  as  we  have  noted,  is  contained 
in  the  Ontario  Children's  Law  Reform  Act  and  the  trustee  legislation  of  the 
provinces  and  territories  mentioned  above. 

The  trustee  legislation  of  Nova  Scotia66  and  New  Brunswick67  has  adopted 
the  maintenance  provision  that  was  contained  in  the  English  Conveyancing 
and  Law  of  Property  Act,  1881  ,M  New  Brunswick  did  not  alter  the  English 
precedent,  whereas  Nova  Scotia  expanded  the  nature  of  infants'  interests 
comprehended  by  the  maintenance  provision;  the  Trustee  Act  of  Nova  Scotia 
provides  that  the  maintenance  power  is  available  for  an  interest  that  is  contin- 
gent upon  an  infant  attaining  his  majority  "or  any  other  age",  or  upon  the 
occurrence  of  any  event  before  his  attaining  such  age.  As  a  result,  any 
contingent  event  occurring  before  the  specified  age  is  included,  but  an  event 
occurring  after  a  specified  age  or  unrelated  to  an  age  still  remains  excluded 
from  the  section. 

The  remaining  two  common  law  provinces,  Manitoba69  and  Prince  Ed- 
ward Island,70  incorporate  in  their  trustee  legislation  a  modified  version  of 
section  31  of  the  English  Trustee  Act,  1925, 1]  and,  as  we  mentioned  previ- 
ously, the  Alberta  Trustee  Act  does  likewise,  but  only  for  trusts  created  on 
or  after  January  1,  1975.72  However,  under  the  Manitoba  legislation  accu- 
mulated income  may  be  distributed  to  an  infant  only  upon  his  attaining  the 
age  of  majority,73  and  not,  like  the  English  Act,  upon  marriage  under  that 
age.  Alberta  makes  two  other  changes  regarding  accumulated  income.  While 
entitling  a  beneficiary  to  receive  accumulations  when  he  attains  majority  if 
his  interest  vests  at  that  time,  the  Act  also  stipulates  that,  where  the  beneficiary 
is  entitled  to  the  payment  of  the  income  at  a  time  subsequent  to  attaining 


64  Ibid.,  s.  53.  The  payment  authorized  by  the  court  in  any  one  year  shall  not  exceed 
$1 ,200,  plus  the  actual  cost  of  tuition  fees,  books  and  equipment  in  connection  with  the 
infant's  education,  and  such  extraordinary  expenses  as  the  judge  thinks  fit  to  allow  out 
of  the  fund:  see  s.  53(2).  Moreover,  the  restrictions  upon  permitted  contingencies 
contained  in  Lord  Cranworth's  Act  are  made  applicable  in  this  case:  see  supra,  note  57, 
s.  53(1). 

65  The  Trustee  Act,  supra,  note  57,  s.  55. 

66  Trustee  Act,  R.S.N.S.  1967,  c.  317,  s.  29. 
Trustees  Act,  R.S.N. B.  1973,  c.  T-15,  s.  14. 
Supra,  note  42. 
The  Trustee  Act,  R.S.M.  1970,  c.  T-160,  s.  31. 

70  Trustee  Act,  R.S. P.E.I.  1974,  c.  T-9,  s.  39. 

71  Supra,  note  45.  Manitoba,  Alberta,  and  Prince  Edward  Island  have  deleted  the  references 
contained  in  the  English  section  that  extend  the  power  of  maintenance  to  settled  land. 
Such  an  extension  would  have  been  inapplicable  to  the  property  regimes  in  these  prov- 
inces. 

72  Alberta  Trustee  Act,  supra,  note  61,  ss.  34,  35,  and  37. 

73  Manitoba  Trustee  Act,  supra,  note  69,  s.  31(5).  See,  also,  English  Trustee  Act,  1925, 
supra,  note  45,  s.  31(2)(i). 
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majority,  the  accumulated  income  must  be  held  until  that  time.74  Moreover, 
the  Alberta  Act  provides  that,  where  a  vested  owner  dies  prior  to  the  defeas- 
ance of  his  interest,  the  income  accumulations  shall  accrue  to  his  estate.75 
The  Alberta  legislation  departs  from  the  English  scheme  in  other  respects. 
First,  it  extends  the  purposes  for  which  income  payments  may  be  applied  to 
the  "advancement"  of  a  beneficiary.76  Secondly,  where  a  beneficiary's  interest 
does  not  vest  until  some  time  after  the  attainment  of  majority,  the  Alberta 
Act,  rather  than  authorizing  the  actual  income  to  be  paid  to  that  beneficiary 
after  majority,  as  does  the  English  1925  provision,  permits  trustees  to  con- 
tinue to  make  discretionary  income  payments  to  that  beneficiary  for  his 
maintenance,  education,  benefit,  or  advancement.77 

The  Prince  Edward  Island  provision  also  differs  somewhat  from  the 
English  Trustee  Act,  J 925.  First,  it  contains  no  reference  to  the  conditions 
that  trustees  should  consider  when  exercising  the  power  of  maintenance.78 
Secondly,  the  statutory  power  is  made  available  where  a  life  tenant  surrenders 
his  interest  to  trustees,  and  where  they  hold  the  income  that  arises  for  an 
infant  remainderman.79  Finally,  the  Prince  Edward  Island  Act  alters  the  lan- 
guage of  the  English  requirement  that  an  interest  must  carry  the  intermediate 
income  under  the  common  law  before  the  statutory  power  of  maintenance  is 
available.80  Presumably,  the  intention  of  the  legislation  was  to  stipulate  that 
all  contingent  interests  should  carry  the  intermediate  income,  unless  that 
income  is  expressly  disposed  of  otherwise  by  the  trust  instrument.  As  drafted, 
however,  the  subsection  does  not  appear  to  effect  this  change,  and,  as  a 
result,  the  common  law  requirements  would  seem  to  continue.81 

(ii)  Australia  and  New  Zealand 

New  Zealand82  and  all  the  Australian  states,83  except  Tasmania,  have 
adopted  section  31  of  the  English  Trustee  Act,  1925, M  although  some  of  these 


74  Alberta  Trustee  Act,  supra,  note  61,  s.  35(2)(a)  and  (b). 

75  lbid.,%.  35(2)(c). 

76  Ibid.,  s.  34(l)(a)(ii). 

77  lbid.,s.  34(1  )(b). 

8  See  English  Trustee  Act,  1925,  supra,  note  45,  s.  31(1),  and  the  Manitoba  Trustee  Act, 
supra,  note  69,  s.  31(2). 

79  Prince  Edward  Island  Trustee  Act,  supra,  note  70,  s.  39(4). 

80  English  Trustee  Act,  1925,  supra,  note  45,  s.  31(3). 

81  See  Waters,  supra,  note  2,  at  783.  Section  39(3)  of  the  Prince  Edward  Island  Act,  supra, 
note  70,  states  that:  "[t]his  section  applies  in  the  case  of  a  contingent  interest  only  if  and 
to  the  extent  that  the  income  is  not  expressly  otherwise  disposed  of  by  the  instrument 
creating  the  trust".  Rather  than  abrogating  the  common  law  rules  relating  to  contingent 
interests  and  intermediate  income,  the  subsection  seems  merely  to  provide  that  a  contin- 
gent interest  cannot  carry  the  intermediate  income  if  a  testator  or  settlor  has  expressly 
given  it  to  another,  which  is  the  position  under  existing  common  law. 

82  Trustee  Act  1956,  Repr.  Stat.  N.Z.  1977,  No.  61,  s.  40. 

83  Trustee  Act,  1925,  Stat.  N.S.W.  1824-1957,  Vol  1 1 ,  No.  14,  s.  43;  Trustee  Act  1958, 
Vict.  Stat.  1958,  No.  6401,  s.  37;  Trustees  Act,  1962,  W.  Austl.  Acts  1962,  No.  78, 
s.  58;  Trusts  Act  1973,  Queensl.  Stat.  1973,  No.  24,  s.  61;  and  Trustee  Act,  1936-1974, 
S.  Austl.  Stat.  1837-1975,  s.  33. 

84  Supra,  note  45. 
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jurisdictions  have  amended  various  aspects  of  the  English  provision.85  We  do 
not  find  it  necessary  here  to  analyze  each  of  the  changes  enacted  in  these 
jurisdictions,  but  several  of  the  versions  should  be  noted.  The  trustee  legis- 
lation of  Queensland,  South  Australia,  Victoria,  Western  Australia,  and  New 
Zealand  has  broadened  the  power  to  permit  income  to  be  applied  for  purposes 
of  "advancement",  as  well  as  "maintenance,  education,  and  benefit1'.86  Fur- 
ther, Queensland,  Western  Australia,  and  New  Zealand  authorize  the  payment 
of  income  for  past  maintenance  or  education.87 

It  will  be  recalled  that  section  31  of  the  English  Trustee  Act,  1925 
provides  that,  where  a  beneficiary's  interest  remains  contingent  after  he 
attains  majority,  he  shall  receive  the  annual  income  from  his  interest  as  it 
arises.  This  approach  has  been  adopted  by  Victoria,  Western  Australia  and 
New  Zealand.88  The  remaining  jurisdictions  take  two  different  paths.  The 
Trustee  Act,  1925  of  New  South  Wales  contains  no  specific  provision  dealing 
with  this  matter,  except  to  say  that  a  beneficiary  is  entitled  to  such  accumu- 
lated income  to  which,  under  the  general  law,  he  would  otherwise  be  en- 
titled.89 The  Queensland  and  South  Australia  trustee  legislation,  on  the  other 
hand,  expressly  authorizes  trustees  to  continue  discretionary  maintenance 
payments  until  the  specified  age  or  event  occurs.' 
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As  to  the  entitlement  to  accumulated  income,  Queensland,  Victoria, 
Western  Australia,  and  New  Zealand  adopt  the  English  requirement  that  an 
infant  with  a  vested  interest  must  attain  majority  or  marry  under  that  age 
before  he  is  entitled  to  accumulations;  otherwise  the  accumulations  form  an 
accretion  to  the  capital.91  The  New  South  Wales  trustee  legislation  dispenses 
with  this  requirement  and  permits  the  infant  to  take  the  income  to  which  he 
is  entitled  under  the  general  law,  whether  or  not  it  is  in  the  form  of  accumu- 
lations.92 The  South  Australia  Act,  on  the  other  hand,  provides  that  all 
accumulations  not  otherwise  expended  on  maintenance  by  the  trustees  shall 


85  See,  generally,  Meagher  and  Gummow,  Jacobs'  Law  of  Trusts  in  Australia  (4th  ed., 
1977),  at  466-74,  and  Kelly  (ed.),  Garrow  and  Kelly's  Law  of  Trusts  and  Trustees  (5th 
ed.,  1982),  at  367-79. 

86  Queensland  Trusts  Act  1973,  supra,  note  83,  s.  61;  South  Australia  Trustee  Act,  1936- 
1974,  supra,  note  83,  s.  33(l)(c)(i);  Victoria  Trustee  Act  1958,  supra,  note  83, 
s.  37(l)(a);  Western  Australia  Trustees  Act,  1962,  supra,  note  83,  s.  58(l)(a);  and  New 
Zealand  Trustee  Act  1956,  supra,  note  82,  s.  40(l)(a). 

87  Queensland  Trusts  Act  1973,  supra,  note  83,  s.  61;  Western  Australia  Trustees  Act, 
1962,  supra,  note  83,  s.  58(l)(a);  and  New  Zealand  Trustee  Act  1956,  supra,  note  82, 
s.  40(1  )(a). 

88  Victoria  Trustee  Act  1958,  supra,  note  83,  s.  37(1  ){b);  Western  Australia  Trustees  Act, 
1962,  supra,  note  83,  s.  58(1  ){b);  and  New  Zealand  Trustee  Act  1956,  supra,  note  82, 
s.  40(1  )(b). 

89  New  South  Wales  Trustee  Act,  1925,  supra,  note  83,  s.  43(b). 

90  Queensland  Trusts  Act  1973,  supra,  note  83,  s.  61(3),  and  South  Australia  Trustee  Act, 
1936-1974,  supra,  note  83,  s.  33(l)(c)(i). 

91  Queensland  Trusts  Act  1973,  supra,  note  83,  s.  61(2);  Victoria  Trustee  Act  1958,  supra, 
note  83,  s.  37(2)(a);  Western  Australia  Trustees  Act,  1962,  supra,  note  83,  s.  58(2)(a); 
and  New  Zealand  Trustee  Act  1956,  supra,  note  82,  s.  40(2)(a). 

92  New  South  Wales  Trustee  Act,  1925,  supra,  note  83,  s.  43(5)  and  (6). 
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pass  as  an  accretion  to  the  corpus  of  the  property  from  which  the  accumula- 
tions arose.93 

It  will  also  be  remembered  that  section  31  of  the  English  Trustee  Act, 
1925  contains  the  requirement  that  a  contingent  interest  must  carry  the  inter- 
mediate income  at  common  law  before  maintenance  payments  can  be  made 
under  the  section.  Two  jurisdictions,  New  South  Wales  and  South  Australia, 
have  departed  from  this  approach  and  provide  that,  where  the  intermediate 
income  is  not  carried  under  the  common  law,  the  future  or  contingent  interest 
shall  be  deemed  to  carry  that  income,  unless  the  income  is  "expressly  or 
specifically"  disposed  of.94  The  legislation  further  provides  that  it  is  not  so 
disposed  of  if  it  passes  in  default  to  a  residuary  or  general  legatee  or  devisee, 
reverts  to  the  estate  in  resulting  trust,  or  passes  on  an  intestacy.95 

Finally,  the  trustee  legislation  of  Queensland,  Western  Australia,  and 
New  Zealand  authorizes  trustees,  when  exercising  the  statutory  power  of 
maintenance,  to  impose  upon  the  person  receiving  the  payment  any  condition, 
whether  as  to  repayment,  payment  of  interest,  giving  security,  or  otherwise, 
although  the  Acts  also  provide  that  the  trustees  may,  at  a  subsequent  date, 
waive  the  condition  or  release  any  obligation  undertaken.96  The  legislation 
stipulates,  however,  that  a  trustee  is  not  liable  for  any  loss  that  may  be 
incurred  in  respect  of  any  money  that  is  paid  under  the  statutory  power, 
whether  the  loss  arises  through  failure  to  take  security,  through  the  security 
being  insufficient,  through  failure  to  take  action  for  its  protection,  through 
the  release  or  abandonment  of  the  security  without  payment,  or  from  any 
other  cause.97 

(d)  Conclusions 

The  Commission  appreciates  that,  as  express  powers  of  maintenance  are 
so  familiar  in  trust  instruments  in  Ontario,  the  introduction  of  a  statutory 
power  may  appear  unnecessary.  We  have  also  taken  note  that  Ontario  prac- 
titioners are  accustomed  to  applying  to  the  courts  for  orders  authorizing  the 
expenditure  of  funds  for  maintenance,  and  that  existing  law  and  practice  in 
this  area  are  considered  to  be  quite  adequate.  The  logic  of  this  assessment  is 
that  nothing  need  or  should  be  changed  in  the  law  of  the  Province  regarding 
the  availability  of  minors'  funds  for  their  maintenance.  Nonetheless,  we  are 
of  the  view  that  two  areas  -  the  functioning  of  express  maintenance  powers 
contained  in  trust  instruments  and  the  role  of  the  court  -  merit  closer  scrutiny. 

As  we  have  mentioned,  it  is  common  practice  today  for  testamentary  and 
inter  vivos  trusts  to  include  an  express  power  of  maintenance  that  is  compre- 
hensive with  respect  to  the  property  that  can  be  used  for  this  purpose  and  the 


93  South  Australia  Trustee  Act,  1936-1974,  supra,  note  83,  s.  33(5)  and  (6). 

94  New  South  Wales  Trustee  Act,  1925,  supra,  note  83,  s.  43(3),  and  South  Australia 
Trustee  Act,  1936-1974,  supra,  note  83,  s.  33(3). 

95  Ibid. 

96  Queensland  Trusts  Act  1973,  supra,  note  83,  s.  63;  Western  Australia  Trustees  Act, 
1962,  supra,  note  83,  s.  60;  and  New  Zealand  Trustee  Act  1956,  supra,  note  82, 
s.  41A. 

97  Ibid. 
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objects  for  which  trustees  may  make  payments.  Nonetheless,  there  are  several 
inadequacies  that  can  typically  adhere  to  express  powers  of  maintenance, 
which,  in  our  opinion,  could  be  eliminated  by  a  statutory  power  in  the  revised 
Act. 

It  has  proved  important  that  the  objects  of  the  power  of  maintenance  be 
comprehensive.  Today,  provisions  for  "proper  support  and  maintenance"98 
and  "maintenance  and  education"  are  sometimes  too  narrow.  "Benefit"  is  a 
word  that  should  be  included,  as  it  is  neutral  in  description  and  incorporates 
objects  that  the  testator  or  settlor  would  no  doubt  favour,  but  may  not  have 
foreseen  in  advance,  such  as  tax  saving."  A  second  fault  that  an  express 
power  of  maintenance  may  have  is  that  it  may  be  interwoven  with  the  gifts 
that  are  made.  A  home-drawn  will,  for  example,  may  leave  assets  to  the 
widow  "for  the  use  and  benefit  of  herself  and  the  younger  children". 1CX)  This 
limitation  is  not  only  confused  as  to  what  interests  are  created;  it  is  not  clear 
whether  the  widow  is  a  trustee  at  all.  A  power  of  maintenance  assumes  the 
existence  of  a  trustee  with  such  a  power. 

An  additional  source  of  ambiguity  concerns  what  the  donor  intends  when 
the  person  for  whom  maintenance  is  sought  is  a  minor  with  a  living  parent. 
The  parent  has  a  legal  duty  to  support  the  minor.  Did  the  donor  intend  this  to 
be  irrelevant,  or  did  he  intend  maintenance  to  cover  those  items  that  are 
beyond  the  means  of  the  parent  to  supply?  Moreover,  the  minor  may  have  an 
independent  income,  or  another  fund  may  be  available  for  his  maintenance. 
In  such  a  case,  may  the  trustees  disregard  the  existence  of  this  fund?  The 
specification  of  these  matters  is  of  some  importance,  especially  if  the  bene- 
ficiary's interest  is  contingent  only,  or,  even  if  it  is  vested,  is  subject  to  partial 
or  total  defeasance. 

Maintenance  is  a  benefit  that  the  courts  usually  associate  with  minors.101 
A  person  who  is  married,  or  living  an  independent  life  apart  from  his  parents, 
is  more  difficult  to  associate  with  maintenance,  even  if  he  has  not  yet  attained 
majority.  There  is  no  rule  of  law  restricting  the  meaning  of  maintenance  in 
this  way,  and,  although  the  courts  have  allowed  maintenance  for  persons  who 
are  over  the  age  of  majority,102  the  cases  are  far  fewer  than  those  concerned 


98 


"Support"  and  "maintenance"  may  have  the  same  meaning,  namely,  the  provision  of 
food,  clothing,  and  housing:  see  Cook  v.  Noble,  supra,  note  4. 

99  Pilkington  v.  I.R.C.,  [1964]  A.C.  612,  [1962]  3  All  E.R.  622  (H.L.).  See,  also.  In  re 
Nanton  Estate,  [1948]  2  W.W.R.  113  (Man.  K.B.),  and  Re  Larsen  (1969),  1  D.L.R. 
(3d)244(B.C.S.C). 

100  See,  for  example,  Barclay  v.  Zavitz  (1885),  8  O.R.  663  (H.C.J. );  Donald  v.  Donald 
(1885),  7  O.R.  669  (H.CJ.);  and  Cox  v.  Cov  (1887),  25  Gr.  267.  See,  also,  Bouck  v. 
M.N./?.,[1952]6D.T.C.  1090  (S.C.C.),  considering  and  distinguishing  Singer  v.  Singer 
(1916),  52  S.C.R.  447. 

101  See  MacDonald  v.  McLennan  (1885),  8  O.R.  176  (H.C.J.).  In  Cook  v.  Noble,  supra, 
note  4,  at  90,  Proudfoot  J.  refused  to  follow  Hall  V.-C.'s  decision  in  Wilkins  v.  Jodrell 
(1879),  13  Ch.  D.  564,  that  maintenance  and  education  extend  to  the  whole  of  life.  In 
Singer  v.  Singer,  supra,  note  100,  at  461,  Anglin  J.  expressly  approved  of  Cook  v. 
Noble,  "whatever  may  be  the  view  now  prevailing  in  England".  See,  also.  Re  Schellen- 
berger  Estate  (1910),  16  O  W.R.  268,  per  Middleton  J. 

See  Re  Wright,  supra,  note  34,  and  Re  McCallum,  supra,  note  34. 
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with  minority;  it  is  harder  to  convince  the  courts  that  over-age  maintenance 
was  what  the  testator  or  settlor  intended.  The  language  of  the  power  must 
make  the  intention  clear. 

There  is  also  the  problem  of  whether  the  accumulated  income  of  past 
years  may  be  used  for  current  maintenance  needs,  when  current  income  has 
been  exhausted.  If  accumulated  income  is  otherwise  to  be  added  to  and 
become  capital,  the  testator  or  settlor  may  have  intended  that  it  should  be 
capital  for  all  purposes,  or  capital  so  far  as  it  is  not  needed  for  maintenance 
during  the  period  prior  to  vesting  in  possession  or,  in  the  case  of  a  contingent 
interest,  of  vesting  in  interest  and  in  possession. 

Finally,  there  is  the  question  whether  the  trustees  may  exercise  the  power 
of  maintenance  by  setting  up  a  new  trust  for  the  beneficiary,  and  paying  the 
moneys  for  maintenance,  education,  or  benefit  to  the  new  trustees  to  hold  on 
the  terms  of  that  new  trust.  In  the  circumstances,  for  instance,  when  the 
beneficiary  is  living  far  away  from  the  place  of  administration  of  the  head 
trust,  or  taxation  factors  make  it  a  wise  course,  a  separate  trust  for  mainte- 
nance may  be  something  that  the  head  trustees  may  properly  wish  to  do.  In 
Re  Rutherford ,103  however,  Ferguson  J.  was  of  the  view  that  this  could  not 
be  done.  Any  handing  over  of  the  fund,  especially  if  it  was  the  entire  fund, 
was  incompatible  with  the  discretion  that  the  head  trustees  must  exercise. 

Regarding  the  role  of  the  court  in  authorizing  maintenance  payments, 
either  pursuant  to  its  inherent  jurisdiction  or  under  its  statutory  jurisdiction 
contained  in  the  Children  s  Law  Reform  Act  or  in  section  36  of  the  Trustee 
Act  and  the  Rules  of  Practice,  the  function  of  the  Official  Guardian  is  an 
important  one  in  this  area.  All  payments  out  of  court  are  reviewed  by  the 
Official  Guardian.  It  may  be  argued  that,  if  maintenance  payments  were  to 
be  made  more  extensively  by  trustees  under  a  statutory  power  for  those  trusts 
where  there  are  inadequate  or  non-existent  express  powers,  the  courts  and  the 
Official  Guardian  would  have  proportionately  less  control  over  such  payments 
than  they  have  now.  It  has  also  to  be  remembered  that  the  courts  will  not 
interfere  with  a  trustee's  exercise  of  discretion,  unless  the  trustee  has  acted 
in  bad  faith.  The  decision  of  trustees  who  make  payments  under  a  statutory 
power  of  maintenance  can  only  be  challenged  if  it  can  be  shown  that  no 
reasonable  person  could  have  come  to  such  decisions. 
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On  the  other  hand,  we  cannot  appreciate  the  commendation  of  a  system 
that  only  subjects  to  the  scrutiny  of  the  court  those  payments  that  are  to  be 
made  from  trust  funds  that  have  been  paid  into  court,  or  where  the  trust 
instrument  does  not  contain  an  express  power,  or  where  the  power  proves 
inadequate.  Such  silence  or  inadequacy  in  the  trust  terms  is  probably  the 
outcome  of  mere  accident  or  ignorance.  Settlors  and  testators  who  are  well 
advised,  however  large  or  small  the  fund  in  question,  will  equip  their  trustees 
with  such  powers  that  the  trustees  will  neither  need  nor  concern  themselves 
with  court  approval.  It  is  not  so  much  a  matter  of  the  ease  or  difficulty  of 
acquiring  court  orders  authorizing  payment.  There  are  still  cost  and  delay 


103  Re  Rutherford,  [  1961 1  O.R.  108  (H.C.J. ). 

104  Gisborne  v.  Gisborne  (1877),  2  A.C.  300  (H.L.). 
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factors  that  only  fall  upon  trustees  who,  by  mischance,  must  apply  to  the 
court  for  maintenance  payment  approval.  A  more  consistent  approach  to  the 
role  of  the  court  would  be  to  require  that  all  payments  for  maintenance  should 
receive  the  approval  of  the  court  -  the  Official  Guardian  present  to  ensure 
that  the  best  interests  of  the  minor  are  preserved  -  and  to  advise  testators  and 
settlors  to  subject  their  trustees  to  judicial  supervision  by  excluding  deliber- 
ately all  powers  of  maintenance  from  the  trust  instrument.  No  one  has  sug- 
gested to  us,  however,  that  all  payments  from  any  trust  that  is  subject  to  the 
jurisdiction  of  the  Ontario  courts  should  receive  the  pre-consent  of  the  court; 
nor  has  anyone  been  prepared  to  defend  this  position. 

In  considering  the  need  for  an  express  statutory  power  of  maintenance, 
the  Commission  has  taken  note  of  the  comment  that  the  present  limited 
statutory  jurisdiction  of  the  court  under  section  36(6)  of  the  Trustee  Act, 
which  concerns  money  paid  into  court,  and  the  ability  of  the  Official  Guardian 
to  apply  on  behalf  of  minors  under  Rule  741  of  the  Ontario  Rules  of  Practice, 
is  satisfactory,  as  evidenced  by  the  fact  that  the  inherent  jurisdiction  of  the 
court  to  award  maintenance  is  not  often  invoked.  Most  lawyers  tend  to  think 
of  maintenance  in  connection  with  the  person  who  is  a  minor  and  who  has  a 
vested  absolute  interest.105  The  only  issue  in  such  cases,  where  money  is  paid 
into  court,  is  whether  the  purpose  of  the  payment  and  the  size  of  the  available 
fund  justify  the  payment.  There  can  hardly  be  said  to  be  a  legal  issue  involved, 
other  than  perhaps  the  purposes  for  which  payments  may  be  made. 

But  legal  issues  may  well  arise  on  applications  for  maintenance  payments 
that  are  not  addressed  by  the  limited  statutory  provisions.  These  issues  may 
concern  whether  the  interest  in  question  carries  the  intermediate  income, 
whether  any  income  is  available  for  the  maintenance  of  a  person  whose  life 
interest  has  not  yet  vested  in  possession,  whether  accumulated  income  can 
be  drawn  upon  to  pay  for  past  maintenance,  or  other  questions  of  the  kind 
that  we  have  mentioned  previously.  Many  of  the  legal  issues  remain  unsettled 
in  case  law;  Watson  v.  Conant106  has  gone  some  way  to  deciding  the  question 
of  which  interests  carry  the  intermediate  income,  but  many  questions  remain. 
Today,  since  a  number  of  Commonwealth  jurisdictions  possess  a  statutory 
maintenance  power,  future  developments  of  case  law  in  this  area  from  outside 
the  Province  are  unlikely. 

So  far  as  the  tax  implications  of  a  statutory  power  of  maintenance  are 
concerned,  it  is  evident  that  the  importation  of  a  statutory  power  of  mainte- 
nance in  a  trust  might  taint  a  spousal  trust  under  the  terms  of  the  Income  Tax 
Act  (Canada).107  A  spousal  trust  under  the  Income  Tax  Act  (Canada)  must  be 
exclusively  for  the  benefit  of  the  spouse  of  the  settlor  or  testator,  and  no  other 
person  must  have  an  actual  or  possible  interest  in  the  trust  property  while  the 
spousal  trust  is  in  effect.  However,  it  is  difficult  to  see  how  tainting  could 


105  Section  36(6)  of  the  Ontario  Trustee  Act  enables  a  "person"  with  money  payable  to  an 
infant  to  pay  it  into  court.  It  is  "payable"  where  the  infant  is  "entitled"  to  the  money. 
These  powers  are  designed  for  moneys,  and  essentially  for  moneys  in  which  the  minor 
has  an  absolute  interest. 

106  S«pra,note31. 

107  Supra,  note  12,  ss.  70(6),  73,  74,  and  104(4)(a). 
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occur  with  a  power  to  pay  income.  The  spouse  will  either  have  the  income 
interest  (or  life  estate)  herself,  or  property  will  be  held  on  trust  for  her 
absolutely,  in  which  case  she  would  take  all  the  income.  The  essence  of  a 
power  to  pay  income  to  a  person  whose  interest  is  vested  but  subject  to 
postponed  possession,  or  contingent,  is  that  the  interest  must  carry  the  income 
arising  before  the  vesting  in  possession  occurs.  For  that  situation  to  happen 
the  intermediate  income  cannot  have  been  given  by  the  instrument  to  another, 
namely,  someone  other  than  the  spouse. 

Having  considered  the  arguments  carefully,  we  have  concluded  that  a 
good  case  can  be  made  for  a  statutory  power  of  maintenance,  that  is,  a  power 
to  apply  income108  to  satisfy  various  needs  of  a  beneficiary.  First,  if  a  statutory 
power  of  maintenance  were  available,  the  beneficiaries'  trust  funds  would 
not  be  put  to  the  cost  and  delay  of  applications  to  the  court  where  trust 
instruments  do  not  contain  an  express  power  of  maintenance,  or  contain  an 
inadequate  power.  Secondly,  constructional  problems  are  less  likely  to  arise 
where  use  of  a  standard  form  of  maintenance  is  available.  Thirdly,  if  desired 
by  the  settlor  or  testator,  the  statutory  power  could  be  easily  modified  by  the 
instrument.  Fourthly,  to  the  extent  that  this  is  considered  important,  trust 
instruments  would  be  shortened  in  length  while  possessing  a  comprehensive 
power,  that  is,  a  power  that  covers  all  kinds  of  interest  and  deals  with  each 
of  the  problems  associated  with  the  common  law  power  of  maintenance. 

The  next  question  for  consideration  is  the  type  of  maintenance  power 
that  the  revised  Act  should  contain.  In  this  regard,  the  Commission  has 
reviewed  the  following  three  alternatives:  first,  the  adoption,  without  modi- 
fication, of  section  31  of  the  English  Trustee  Act,  1925;  secondly,  the  adoption 
of  the  English  provision,  but  modified  in  certain  respects,  as  has  been  done 
in  several  jurisdictions  in  Australia  and  in  New  Zealand;  and  thirdly,  the 
incorporation  of  an  entirely  new  power  of  maintenance. 

Initially,  our  first  choice  for  reform  was  the  third  of  these  alternatives. 
This  approach  would  permit,  so  far  as  possible,  the  introduction  of  a  simpler 
power  than  that  contained  in  the  English  and  Australian  legislation,  and  more 
akin  to  the  type  of  power  in  use  in  Ontario  today.  However,  it  became  evident 
that,  if  a  statutory  power  is  to  be  introduced,  it  must  provide  a  solution  to  the 
range  of  possible  questions  that  might  arise.  We  could  not  think  in  terms  of 
minors'  interests  only,  nor  assume  that  interests  that  are  not  fully  vested 
depend  upon  events  that  will  occur  on  or  before  the  attainment  of  majority. 
Testators  often  choose  to  postpone  gifts  to  the  attainment  of  ages  as  great  as 
thirty  years;  twenty-one  and  twenty-five  years  are  particularly  popular.  In- 
deed, the  lowering  of  the  age  of  majority  to  eighteen  has  actually  encouraged 
testators  to  think  in  terms  of  greater  ages.  Such  gifts  may  be  contingent  or 
vested  with  deferred  possession,  the  vesting  may  be  defeasible  or  determin- 
able upon  the  occurrence  or  non-occurrence  of  the  chosen  event,  and  the 
property  in  question  may  be  intended  ultimately  to  be  taken  absolutely  or 
only  for  some  limited  interest,  such  as  a  life  tenancy. 


108  Although  the  phrase  "power  of  maintenance"  refers  traditionally  to  a  power  to  apply 
income  and,  in  some  cases,  capital  to  the  immediate  needs  of  a  beneficiary,  the  Com- 
mission is  using  the  phrase  in  a  non-technical  sense  to  mean  the  application  of  income 
only  for  special  purposes  to  be  dealt  with  infra,  this  sec. 
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It  is,  of  course,  arguable  that  any  trust  involving  other  than  a  vested 
absolute  interest,  held  by  trustees  pending  the  attainment  of  his  majority  by 
a  beneficiary  under  eighteen  years,  is  more  than  likely  to  have  been  drawn 
by  a  lawyer,  who  will,  in  all  likelihood,  have  introduced  an  express  power 
of  maintenance.  But,  if  we  considered  that  there  was  a  persuasive  case  for  a 
statutory  power,  could  we  choose  to  ignore  gifts  that  depend  upon  post- 
majority  events,  gifts  that  are  other  than  simple  in  character,  and  powers  that, 
although  express,  do  not  deal  with  such  problems  as  the  duty  of  a  parent  to 
support,  the  availability  of  another  fund  that  can  be  used  for  maintenance, 
who  is  to  take  accumulated  income,  and  the  availability  of  such  income  to 
pay  for  maintenance?  Accordingly,  it  seemed  evident  that  we  were  working 
back  to  the  type  of  comprehensive  power  that  the  English  legislators  in  1925 
thought  necessary  in  light  of  their  experience  with  the  less  comprehensive 
statutory  models  of  1860  and  1881. 

We  have,  therefore,  concluded  that  the  second  of  the  above  alternatives 
is  the  better  approach,  and  recommend  that  the  revised  Act  should  contain  an 
express  power  of  maintenance  based  on  section  3 1  of  the  English  Trustee 
Act,  1925.  But,  while  we  find  the  comprehensiveness  of  the  English  power 
admirable,  we  are  also  of  the  view  that  it  has  been  less  than  successful  with 
respect  to  certain  crucial  questions,  such  as  which  interests  carry  the  inter- 
mediate income.  Moreover,  the  English  provision  is  too  tied  to  the  social 
patterns  of  a  former  era  in  thinking  of  maintenance  exclusively  in  terms  of 
minors.  For  these  and  associated  reasons,  we  concluded,  and  accordingly 
recommend,  that  the  Ontario  version  of  section  31  of  the  English  Trustee 
Act,  1925  should  be  modified  in  certain  respects  as  has  been  done  in  several 
Commonwealth  jurisdictions.109  In  this  respect,  we  have  turned  to  the  amend- 
ments adopted  by  New  Zealand  and  by  some  of  the  jurisdictions  in  Australia, 
and  have  examined  these  to  determine  what  improvements  might  be  made  to 
the  English  provision. 

The  scheme  that  we  propose  is  based  upon  the  English  provision  that  all 
interests  of  whatever  nature  -  that  is,  whether  the  property  interest  is  vested 
or  contingent  -  should  be  made  eligible  for  maintenance  payments,  unless 
the  testator  or  settlor  has  expressly  provided  otherwise,  and  we  so  recom- 
mend.110 However,  we  are  of  the  view  that  the  scope  of  the  terms  "vested" 
and  "contingent"  should  be  clarified  in  the  revised  Trustee  Act. 

As  we  mentioned  in  our  introduction  to  this  chapter,  the  term  "vest" 
comprehends  not  only  an  interest  in  which  a  person  has  a  present  right  of 
enjoyment,  but  also  interests  that  may  be  postponed  as  to  possession,  and 
interests  that  are  defeasible,  either  in  whole  or  in  part,  or  determinable.  To 
ensure  that  all  types  of  vested  interest  are  included  within  the  statutory 
provision,  we  are  of  the  opinion  that  the  revised  Trustee  Act  should  stipulate 
that  a  vested  interest  includes  an  interest  that  is  vested  absolutely,  defeasibly, 
whether  in  whole  or  in  part,  determinably,  or  deferred  as  to  possession,  and 
we  so  recommend. ' ' ' 


109  Draft  Bill,  ss.  45-48. 

110  Ibid.,s.  45(1). 

111  Ibid.,  s.  44(1). 
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It  will  be  recalled  that,  under  the  present  law  in  Ontario,  the  contingent 
interest  of  a  minor  must  carry  the  intermediate  income  at  common  law  before 
maintenance  payments  to  the  minor  from  that  interest  will  be  authorized.112 
This  position  has  been  carried  over  to  section  3 1  of  the  English  Trustee  Act, 
1925, m  and  also  appears  in  the  trustee  legislation  of  New  Zealand,  Victoria, 
Western  Australia,  and  Queensland."4  However,  whether  or  not  a  particular 
contingent  interest  may  be  said  to  carry  the  intermediate  income  is,  as  we 
have  noted  previously,"5  often  difficult  to  determine,  and,  in  addition  to  the 
uncertainty  created,  the  fine  distinctions  that  are  made  may  often  lead  to 
arbitrary  results.  We  are  therefore  attracted  to  the  approach  adopted  by  New 
South  Wales"6  and  South  Australia;"7  namely,  that,  where  the  intermediate 
income  is  not  carried  under  the  common  law,  the  future  or  contingent  interest 
shall  be  deemed  to  carry  that  income,  unless  the  income  is  expressly  or 
specifically  disposed  of.  Accordingly,  we  recommend  that  the  revised  Trustee 
Act  should  provide  expressly  that,  notwithstanding  the  terms  of  the  trust 
instrument  and  except  so  far  as  such  income  or  a  part  of  it  is  expressly 
disposed  of  otherwise,  all  vested  and  contingent  interests,  whether  arising  by 
will  or  otherwise,  and  whatever  the  nature  of  the  property  subject  to  them, 
should  carry  the  intermediate  income  from  the  date  the  interest  arises."8 

As  with  the  English  provision,  we  are  of  the  opinion  and  recommend 
that,  during  the  minority  of  any  person  with  a  vested  or  contingent  interest, 
the  trustees  should  be  able,  in  their  sole  discretion,"9  but  subject  to  any 
interests  or  charges  affecting  the  property  in  question,  to  pay  to  the  parent  or 
guardian  or  to  the  person  having  custody  or  control,  or  otherwise  apply  for 
or  towards  the  maintenance,  education,  or  benefit  of  the  minor,  the  whole  or 
such  part  of  the  income  of  that  property  as  may,  in  the  circumstances,  be 
reasonable.120 

In  addition,  like  the  majority  of  Commonwealth  statutory  precedents,  we 
recommend  that  the  proposed  statutory  power  of  maintenance  should  be 
exercisable  whether  or  not  there  is  any  other  fund  applicable  to  the  same 
purpose  or  whether  any  person  is  bound  by  law  to  provide  for  his  maintenance 
or  education.121  Moreover,  we  note  that,  in  addition  to  authorizing  payments 
for  maintenance,  education,  and  benefit,  testators  and  settlors  today  are  will- 
ing to  see  income,  and  not  just  capital,  expended  for  "advancement"  purposes 
as  well.  As  we  have  seen,  this  view  has  been  statutorily  adopted  by  the  trustee 


1,2  See  supra,  this  ch.,  sec.  2(a). 

113  See  supra,  this  ch.,  sec.  2(b). 

114  See  supra,  this  ch.,  sec.  2(c)(ii). 

115  See  supra,  this  ch.,  sec.  2(a). 

116  New  South  Wales  Trustee  Act,  1925,  supra,  note  83,  s.  43(3). 

117  South  Australia  Trustee  Act,  1936-1974,  supra,  note  83,  s.  33(3). 

118  Draft  Bill,  s.  47(1). 

119  We  also  recommend  that  it  should  not  be  relevant  to  the  discretionary  exercise  of  the 
statutory  power  of  maintenance  that  the  minor's  interest  may  ultimately  prove  to  be 
invalid  under  the  Ontario  Perpetuities  Act,  R.S.O.  1980,  c.  374:  see  Draft  Bill,  s.  45(1). 

120  Draft  Bill.  s.  45(1  )(</). 

121  Ibid.,  s.  45(l)(a)(i)and(ii). 
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legislation  of  Alberta,  the  majority  of  the  Australian  states,  and  New  Zea- 
land.122 Accordingly,  we  also  recommend  that  income  should  be  available  for 
purposes  related  to  advancement  in  life. 


123 


With  respect  to  the  position  of  a  beneficiary  whose  interest  remains 
contingent  after  he  attains  majority,  it  will  be  recalled  that  section  31  of  the 
English  Act  provides  that  such  person  shall  receive  the  annual  income  from 
his  interest  as  it  arises.124  Although  Victoria,  Western  Australia,  and  New 
Zealand  have  also  adopted  this  approach,125  we  are  of  the  opinion  that  the 
position  taken  by  the  Alberta,  Queensland,  and  South  Australia  trustee  leg- 
islation is  preferable;  namely,  that  trustees  are  authorized  to  continue  discre- 
tionary income  payments  until  the  specified  age  or  event  occurs.126  Presumably, 
the  testator  or  settlor  had  a  specific  reason  for  stipulating  a  later  event  for 
vesting  or  full  vesting,  and,  accordingly,  we  are  of  the  view  that  it  would  be 
inconsistent  with  this  intention  to  permit  the  beneficiary  to  have  the  benefit 
of  the  full  income  prior  to  the  occurrence  of  the  contemplated  event. 

Moreover,  a  power  that  would,  in  effect,  permit  the  trustees  to  hold  the 
property  on  a  discretionary  trust  would  allow  trustees  to  continue  to  meet  the 
legitimate  needs  of  the  beneficiary  and  for  broader  purposes  than  would  be 
associated  with  minority.  Accordingly,  we  recommend  that  the  revised  Trustee 
Act  should  contain  a  provision  to  the  effect  that,  in  the  case  of  any  person 
who  has  attained  the  age  of  eighteen  years  and  does  not  have  an  income  or 
capital  interest  vested  in  interest  and  in  possession,  the  trustees  may,  until  he 
either  attains  such  an  interest  or  dies,  or  until  failure  of  his  interest,  pay  to 
that  person  for  his  benefit  the  whole  or  any  part  of  the  income  as  they  in  their 
sole  discretion  think  fit,  whether  or  not  there  is  any  other  fund  available  for 
payments  to  him.127 

An  area  of  uncertainty  for  trustees,  where  the  vesting  of  an  interest  is 
delayed  until  well  after  a  beneficiary  attains  majority,  is  whether  maintenance 
payments  for  the  benefit  of  that  beneficiary  may  also  be  applied  for  the  benefit 
of  his  spouse  and  children.  In  England,  trustees  are  permitted  to  make  such 
payments  by  creating  sub-trusts  in  the  furtherance  of  their  power  to  "benefit" 
the  beneficiary.128  In  Ontario,  the  ability  of  trustees  to  use  a  power  of  main- 
tenance to  create  sub-trusts  that  would  more  effectively  carry  out  the  testator's 
purpose,  for  example,  to  benefit  the  wife  and  children  of  his  adult  son 
beneficiary,  is  in  considerable  doubt.129  We  are  of  the  opinion  that  trustees 
should  have  this  power  where  adult  beneficiaries  are  involved;  but  rather  than 
structuring  the  power  exclusively  in  the  form  of  a  sub-trust  for  a  spouse  or 


122  See  supra,  this  ch.,  sec.  2(c). 

123  Draft  Bill,  s.  45(l)(a). 

124  See  supra,  this  ch.,  sec.  2(b). 

125  See  supra,  note  88. 

126  See  supra,  notes  77  and  90. 

127  Draft  Bill,  s.  45(1  ){b). 

128  See  Roper-Curzon  v.  Roper-Curzon  (1871),  L.R.  11  Eq.  452,  and  Re  Halsted's  Will 
Trusts,  [1937]  2  All  E.R.  570  (Ch.  D.). 

129  Re  Rutherford,  supra,  note  103. 
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child  of  the  adult  beneficiary,  we  have  concluded  that  trustees  should  also  be 
permitted  to  make  direct  payments,  if  they  consider  the  circumstances  to  be 
appropriate.  Accordingly,  we  recommend  that  the  revised  Trustee  Act  should 
provide  that,  where  a  person  who  under  our  previous  recommendations  would 
be  entitled  to  receive  discretionary  income  payments  is  or  has  been  married, 
the  trustees  may  exercise  their  discretionary  power  to  pay  that  income,  by 
way  of  sub-trust  or  otherwise,  in  favour  of  the  existing  or  former  husband  or 
wife  or  the  children  of  the  person  so  qualified,  including  the  children  of  a 
former  marriage,  where  in  the  sole  discretion  of  the  trustees  they  consider  the 
circumstances  appropriate  and  to  the  benefit  of  the  person  so  qualified. 


130 


It  will  be  recalled  that  section  31(2)  of  the  English  Trustee  Act,  1925 
deals  with  accumulated  income  and  provides  that  an  infant  with  a  vested 
interest  is  only  entitled  to  the  accumulations  if  he  attains  majority  or  marries 
under  that  age;  otherwise  the  accumulations  are  an  accretion  to  the  capital  of 
the  property.131  We  are  of  the  opinion  that  the  revised  Act  should  contain  a 
provision  dealing  with  accumulated  income  similar  to  section  31(2)  of  the 
English  Trustee  Act,  1925,  but  that  several  changes  should  be  made.  First, 
we  recommend  that  excess  income  accumulated  prior  to  the  vesting  of  the 
interest  in  interest  and  in  possession  should  be  payable  to  the  beneficiary  at 
majority  or  the  vesting  in  interest  and  in  possession,  whichever  is  later.132 
This  position  is  consistent  with  our  view  that  the  deferral  of  vesting  past 
majority  was  intended  by  the  creator  of  the  trust  for  a  specific  reason,  and 
that  to  permit  payment  of  income  for  other  than  the  needs  of  the  beneficiary 
prior  to  vesting  would  be  contrary  to  this  reason,  whatever  it  be. 

Secondly,  unlike  the  English  position  and  more  akin  to  the  Alberta 
amendment,133  we  are  of  the  opinion,  and  accordingly  recommend,  that  a 
beneficiary  with  a  vested  interest  who  dies  in  infancy,  or  an  adult  beneficiary 
with  a  vested  interest  who  dies  prior  to  the  vesting  in  possession,  should  be 
entitled  to  receive  the  accumulated  excess  income.134  While  this  result  would 
follow  under  the  common  law,  we  wish  to  make  it  clear  that  this  provision 
should  not  be  viewed  as  entitling  a  person  who  has  an  interest  in  capital 
vested  in  interest  to  call  for  the  capital  or  the  accumulations  during  his  lifetime 
other  than  at  the  close  of  his  minority  or  when  his  interest  vests  in  possession, 
whichever  occurs  last,  and  we  so  recommend.135  We  further  recommend  that, 
for  all  purposes  where  a  contingent  interest  is  involved,  and  where  the  ben- 
eficiary dies  or  the  interest  fails  before  the  contingency  occurs,  accumulations 
should  accrue  to  capital.136 


130 
131 
132 
133 
134 
135 
136 


Draft  Bill,  s.  45(2).  For  a  definition  of  "subtrust,\  see  Draft  Bill,  s.  44(4). 

See  supra,  this  ch.,  sec.  2(b). 

Draft  Bill,  s.  46(1). 

See  supra,  notes  74  and  75. 

Draft  Bill,  s.  46(2). 

Ibid. 

Ibid.,  s.  46(3).  It  might  be  thought  that,  if  an  interest  is  vested  but  is  defeasible  or 
determinable,  the  testator  should  not  be  assumed  (that  is,  subject  to  provision  to  the 
contrary)  to  have  intended  that  income  in  excess  of  maintenance  needs,  and  therefore 
accumulated,  should  become  the  property  of  that  beneficiary,  whether  or  not  the  defeas- 
ance or  determinability  occurs.  It  may  also  be  thought  that  too  narrow  a  construction 
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As  with  the  English  provision,  we  recommend  that,  during  the  minority 
of  the  beneficiary  or  during  such  further  time  as  under  our  recommendations 
maintenance  may  be  paid,  trustees  should  be  able  to  pay  or  apply  the  accu- 
mulated income  or  any  part  of  it  as  if  the  accumulations  were  income  arising 
in  that  current  year.137  Moreover,  like  the  provisions  contained  in  the  Queens- 
land, Western  Australia,  and  New  Zealand  Acts,138  we  recommend  that  trust- 
ees should  be  empowered  to  pay  or  apply  income  or  accumulations  for  the 
past  maintenance,  education,  advancement  in  life,  or  benefit  of  the  person 
who  is  a  minor,  and  to  pay  accumulations  as  they  think  fit  for  the  benefit  of 
a  beneficiary  who  has  attained  majority  but  whose  interest  does  not  vest  in 
interest  or  in  possession  until  after  majority,  or  to  the  existing  or  former 
spouse  or  the  children  of  that  beneficiary. 
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Finally,  we  recommend  that,  if  a  trust  would,  but  for  the  proposed 
statutory  power  of  maintenance,  constitute  a  spousal  trust  under  the  terms  of 
the  Income  Tax  Act  (Canada),  the  statutory  power  of  maintenance  should 
only  apply  if  the  instrument  so  provides.140  In  other  respects,  we  are  of  the 
view  that  the  proposed  statutory  maintenance  provisions  should  have  effect 
unless  a  contrary  intention  is  expressed  in  the  trust  instrument.141  However, 
given  the  nature  of  the  changes  effected  by  our  proposed  statutory  power  of 
maintenance,  and,  in  particular,  with  respect  to  those  interests  that  will  be 
deemed  to  carry  the  intermediate  income,  we  recommend  that  it  should  only 
apply  where  the  trust  instrument  under  which  the  interest  arises  takes  effect 
after  the  revised  Act  has  come  into  force.142 


3.     POWER  OF  ADVANCEMENT 


(a)   Ontario 

As  with  the  power  of  maintenance,  the  Ontario  Trustee  Act  does  not 
contain  an  express  provision  dealing  with  the  power  of  advancement.  Trustees 
must  rely,  therefore,  upon  express  powers  of  advancement  contained  in  the 
trust  instrument,  or  upon  the  inherent  jurisdiction  of  the  court  to  authorize 
payments  for  the  advancement  in  life  of  a  beneficiary.  We  would  note  that 
section  36  of  the  Ontario  Trustee  Act  and  Rule  741  of  the  Ontario  Rules  of 
Practice  can  be  utilized  to  effect  a  payment  in  and  a  lump  sum  payment  out 
of  court  of  a  minor's  interest,  which  could  presumably  be  applied  for  ad- 
vancement purposes.143  Moreover,  the  realization  of  capital  funds  for  ad- 
vancement purposes  from  a  sale  of  the  property  of  a  minor  under  the  Ontario 


line  separates  vested  but  defeasible  interests,  and  contingent  interests.  However,  we 
have  attempted  to  balance  these  considerations  having  simplicity  and  convenience  of 
administration  in  mind. 
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Ibid. 

,  s.  46(5). 

138 

See  i 

upra,  note  87. 

139 

Draft  Bill,  s.  46(6). 

140 

Ibid. 

,  s.  44(2). 

141 

Ibid. 

,  s.  2(b). 

142 

Ibid. 

,  s.  48. 

143 

See  L 

supra,  this  ch.,  sec. 
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Children's  Law  Reform  Act  may  also  be  consented  to  by  the  court,  whose 
jurisdiction,  by  that  statute,  extends  to  orders  for  the  purposes  of  support  or 
education,  or  where  the  disposition  "will  substantially  benefit  the  child". 
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With  respect  to  the  scope  of  the  court's  inherent  jurisdiction  in  this  area, 
as  we  mentioned  earlier,  while  a  power  of  maintenance  traditionally  refers  to 
a  power  to  pay  income,145  or  to  make  payments  out  of  accumulated  income, 
to  a  trust  beneficiary,  the  power  of  advancement  refers  to  a  power  to  make 
payments  of  capital;  "advancement"  in  this  sense  means  to  set  a  person  up  in 
life.  It  is  a  payment  of  a  lump  sum  that  is  not  a  regular  or  instalment  payment, 
and  it  is  not  a  casual  payment.146  For  over  a  century,  in  the  absence  of  an 
express  power  contained  in  the  trust  instrument,  the  court  has  been  willing, 
under  its  inherent  jurisdiction,  to  approve  payments  out  of  capital  for  minors 
and  adults  awaiting  full  vesting  of  their  interest.  However,  because  it  is  capital 
that  is  involved,  the  court  has  always  required  a  very  good  case  to  be  made 
by  the  person  applying  for  such  payment;  for  example,  an  application  for  the 
expenditure  of  capital  upon  the  maintenance  of  a  beneficiary  has  proved  hard 
to  justify.147 

A  more  considerable  difficulty,  however,  is  that  the  court  has  no  juris- 
diction to  approve  the  expenditure  of  capital  where  a  beneficiary  does  not 
have  an  interest  that  is  indefeasibly  vested.148  If  the  interest  is  contingent,  or 
vested  but  defeasible  or  determinable  on  the  occurrence  or  non-occurrence  of 
a  future  event,  any  payment  of  capital  may  prove  to  be  at  the  expense  of  the 
person  who  is  entitled  to  the  gift  over.  There  have  been  English  cases149  where 
trustees  have  taken  the  risk  that  the  future  vesting  or  indefeasible  vesting 
would  occur  and  have  made  payments  for  advancement,  and  their  accounts 
were  ultimately  passed.  Nonetheless,  there  appears  to  be  no  Canadian  prec- 
edent to  the  same  effect,  and  without  the  consent  of  those  who  are  to  take  the 
gift  over,150  it  would  seem  that,  under  the  inherent  jurisdiction,  the  court  can 
do  nothing  in  these  circumstances.  Such  a  result  is  unfortunate,  because,  as 
we  have  previously  remarked,  it  is  evident  that,  where  contingencies  and 
defeasances  are  created,  the  majority  of  testators  and  settlors  today  have  in 
mind  only  what  shall  happen  to  the  gift  if  the  young  beneficiary  were,  for 
instance,  to  die. 

(b)  England 

In  1925,  Parliament  in  England  introduced  a  power  of  advancement  in 
the  Trustee  Act  of  that  year,  and  this  was  the  first  time  a  power  to  pay  or 


144  Children  s  Law  Reform  Act,  supra,  note  19,  s.  60(2). 

145  In  exceptional  circumstances,  capital  may  be  applied  for  the  purposes  of  maintenance. 

146  See  In  re  Scott.  [1903]  1  Ch.  1  (C.A.).  See,  also,  Keeton  and  Sheridan,  supra,  note  50, 
at  297. 

147  See  Edwards  v.  Durgen,  supra,  note  26. 

148  See  Lee  v.  Brown  (1798),  4  Ves.  Jun.  362,  31  E.R.  184,  cited  with  approval  in  ///  re 
Forster  (1910),  39  N.B.R.  526  (C. A.). 

149  See,  for  example,  Worthington  v.  M'Craer  (1856),  23  Beav.  81,  53  E.R.  32. 

150  Moreover,  the  persons  whose  consent  would  be  required  must  be  adult  and  capacitated. 
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apply  capital  to  a  beneficiary  with  a  capital  interest  had  appeared  in  English 
trustee  legislation.151  This  power,  which  reflects  the  kind  of  power  that  was 
then  familiar  in  well-drawn  trust  instruments,  remains  in  force  today.  Section 
32  of  the  English  Trustee  Act,  1925  provides  as  follows: 

32. — (1)  Trustees  may  at  any  time  or  times  pay  or  apply  any  capital  money 
subject  to  a  trust,  for  the  advancement  or  benefit,  in  such  manner  as  they  may, 
in  their  absolute  discretion,  think  fit,  of  any  person  entitled  to  the  capital  of  the 
trust  property  or  of  any  share  thereof,  whether  absolutely  or  contingently  on  his 
attaining  any  specified  age  or  on  the  occurrence  of  any  other  event,  or  subject  to 
a  gift  over  on  his  death  under  any  specified  age  or  on  the  occurrence  of  any  other 
event,  and  whether  in  possession  or  in  remainder  or  reversion,  and  such  payment 
or  application  may  be  made  notwithstanding  that  the  interest  of  such  person  is 
liable  to  be  defeated  by  the  exercise  of  a  power  of  appointment  or  revocation,  or 
to  be  diminished  by  the  increase  of  the  class  to  which  he  belongs: 

Provided  that  - 

(a)  the  money  so  paid  or  applied  for  the  advancement  or  benefit  of  any 
person  shall  not  exceed  altogether  in  amount  one-half  of  the  presump- 
tive or  vested  share  or  interest  of  that  person  in  the  trust  property;  and 

(b)  if  that  person  is  or  becomes  absolutely  and  indefeasibly  entitled  to  a 
share  in  the  trust  property  the  money  so  paid  or  applied  shall  be  brought 
into  account  as  part  of  such  share;  and 

(c)  no  such  payment  or  application  shall  be  made  so  as  to  prejudice  any 
person  entitled  to  any  prior  life  or  other  interest,  whether  vested  or 
contingent,  in  the  money  paid  or  applied  unless  such  person  is  in 
existence  and  of  full  age  and  consents  in  writing  to  such  payment  or 
application. 

(2)  This  section  applies  only  where  the  trust  property  consists  of  money  or 
securities  or  of  property  held  upon  trust  for  sale  calling  in  and  conversion,  and 
such  money  or  securities,  or  the  proceeds  of  such  sale  calling  in  and  conversion 
are  not  by  statute  or  in  equity  considered  as  land,  or  applicable  as  capital  money 
for  the  purposes  of  the  Settled  Land  Act,  1925. 

(3)  This  section  does  not  apply  to  trusts  constituted  or  created  before  the 
commencement  of  this  Act. 

Accordingly,  under  this  provision  any  person  qualifies  who  has  a  capital 
interest,  whether  vested  and  absolute,  vested  but  defeasible,  wholly  or  partly, 
or  determinable,  or  even  contingent.  Moreover,  whether  the  beneficiary's 
interest  is  in  possession,  in  remainder,  or  in  reversion,  it  qualifies  for  the 
discretionary  payment  of  capital  advances. 

Trustees  may  "pay  or  apply"152  capital  for  the  "advancement  or  benefit" 
of  the  qualified  person,  and  it  is  provided  that,  if  the  beneficiary  in  question 


151 


Supra,  note  45,  s.  32.  The  English  Law  Reform  Committee,  in  its  Twenty -third  Report: 
The  Powers  and  Duties  of  Trustees  (October,  1982)  (hereinafter  referred  to  as  "English 
Law  Reform  Committee  Report"),  recommended,  at  para.  4.41 ,  the  retention  of  section 

32. 

152  Trustees  would  "apply"  when  they  make  moneys  available  directly  to  a  third  party  for 
the  advancee's  advancement  or  benefit,  or  they  create  a  sub-trust  of  advanced  moneys, 
the  advancee  being  the  beneficiary:  see  Pilkington  v.  I.R.C.,  supra,  note  99. 
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is  or  becomes  absolutely  and  indefeasibly  entitled  to  the  capital  by  way  of  a 
shared  interest,  he  must  bring  all  advances  into  account  when  a  division  is 
being  made.  If  the  capital  interest  is  subject  to  a  prior  "life  or  other  interest, 
whether  vested  or  contingent",  no  advance  may  be  made,  unless  the  person 
with  the  prior  interest  is  in  existence,  of  full  age,  and  consents  in  writing  to 
the  payment  or  application. 

There  is,  however,  one  major  restriction.  No  more  than  one-half  of  the 
capital  to  which  a  person  is  entitled,  within  the  description  given  earlier,  may 
be  advanced.  The  power  is  also  exercisable  only  where  the  trust  property 
takes  the  form  of  personalty,  actual  or  notional,  under  a  trust  for  sale.  The 
reason  for  this  restriction  is  that  it  is  essential  that  the  power  not  interfere 
with  provisions  for  the  holding  of  capital  moneys  under  the  Settled  Land  Act, 
1925. l53 


(c)   Other  Jurisdictions 


(i)     Canada 

Only  Manitoba154  and  Prince  Edward  Island155  have  adopted  a  statutory 
power  of  advancement.  The  remaining  common  law  jurisdictions  in  Canada 
must  rely,  like  Ontario,  upon  express  powers  of  advancement  contained  in 
the  trust  instrument,  or  upon  the  inherent  jurisdiction  of  the  court. 

Until  1968,  the  Manitoba  Trustee  Act  contained  a  power  of  advancement, 
which,  but  for  the  necessity  of  court  approval  of  a  trustee's  proposed  exercise 
of  the  power,  duplicated  the  English  statutory  provision.  In  that  year,  Mani- 
toba amended  its  provision156  by  adding  maintenance  and  education  to  ad- 
vancement and  benefit  as  approved  purposes  of  capital  expenditure.  The 
English  exception  of  settled  land  was  not  needed  in  the  Manitoba  context  and 
the  power  was,  therefore,  made  applicable  to  gifts  of  both  realty  and  person- 
alty. The  requirement  of  court  consent  to  a  proposed  trustee  exercise  of  the 
power  was  retained,  however,  reflecting  the  view  that  caution  must  be  exer- 
cised in  the  payment  or  application  of  a  beneficiary's  capital  before  vesting 
in  possession  has  taken  place. 

In  1956,  Prince  Edward  Island  also  adopted  the  English  Trustee  Act, 
1925  provision.157  The  Prince  Edward  Island  version  follows  section  32  of 
the  English  Act  even  to  the  point  that,  unlike  Manitoba,  it  does  not  require 
judicial  consent  to  a  proposed  exercise  of  the  power.158  However,  it  is  not 


153  Settled  Land  Act,  1925,  15  &  16  Geo.  5,  c.  18  (U.K.). 

154  Manitoba  Trustee  Act,  supra,  note  69,  s.  32. 

155  Prince  Edward  Island  Trustee  Act,  supra,  note  70,  s.  40. 

156  An  Act  to  Amend  The  Trustee  Act,  S.M.  1968,  c.  70,  s.  29C. 

157  An  Act  to  Amend  The  Trustee  Act,  P.E.I.  Acts  1956,  c.  44,  s.  31H. 

158  However,  section  40(1  )(d)  of  the  Prince  Edward  Island  Act  contains  a  restriction  that  is 
not  present  in  the  English  legislation:  namely,  that,  if  the  settlor  is  acting  as  trustee  of 
the  trust,  he  is  not  permitted  to  make  advancements  of  capital  or  to  participate  in  the 
determination  to  make  such  a  proposal. 
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clear  whether  trustees  may  sell,  mortgage,  or  charge  trust  land  for  the  purpose 
of  advancing  capital,  an  authority  that  might  have  been  thought  invaluable  if 
trustees  do  not  wish  to  sell  realty.  In  Manitoba,  this  authority  exists,159  but 
trustees  are  not  permitted  to  transfer  land  to  a  capital  beneficiary.  The  latter 
is  permitted  in  Prince  Edward  Island.160 

Finally,  it  should  be  mentioned  that  in  1974  Alberta  amended  its  Trustee 
Act  to  permit  the  payment  or  application  of  income  for  "advancement"  pur- 
poses,161 but,  as  stated,  this  legislation  does  not  contain  the  authority  to  make 
capital  payments  for  the  advancement  of  a  beneficiary.162  It  will  be  recalled 
that  we  have  previously  recommended  that,  under  our  proposed  statutory 
power  of  maintenance,  income  should  also  be  available  for  purposes  related 
to  advancement  in  life.16' 


(ii)     Australia  and  New  Zealand 

New  Zealand164  and  all  the  Australian  states,165  except  Tasmania,  have 
adopted  the  1925  English  statutory  power,  but,  as  with  the  English  power  of 
maintenance  of  that  same  year,  several  of  those  jurisdictions  have  introduced 
modifications  to  the  power.  New  Zealand  and  the  Australian  states  have  done 
as  Manitoba  has  done,  and  enable  capital  to  be  paid  or  applied  for  maintenance 
and  education,  as  well  as  advancement  and  benefit,  although  New  South 
Wales  prohibits  the  use  of  capital  for  maintenance  and  education  where  the 
value  of  the  capital  interest  in  question  is  over  a  certain  size.166  New  Zealand 
permits  up  to  a  specified  amount  to  be  paid  where  the  value  of  the  capital 
interest  is  below  a  fixed  dollar  figure,  and  imposes  a  limitation  of  one-half 
upon  the  amount  that  may  be  advanced  where  the  value  of  the  capital  interest 
exceeds  the  stipulated  figure.167  Victoria  also  allows  the  sale,  mortgage,  or 


162 


159  Manitoba  Trustee  Act,  supra,  note  69,  s.  32(4). 

160  prjnce  Edward  Island  Trustee  Act,  supra,  note  70,  s.  40(1). 

161  Alberta  Trustee  Act,  supra,  note  61,  s.  34(1). 

Like  s.  60(1)  and  (2)  of  the  Ontario  Children' s  Law  Reform  Act,  supra,  note  19,  the 
trustee  legislation  of  Alberta,  Saskatchewan,  British  Columbia,  the  Yukon,  and  North- 
west Territories  permits  trustees,  by  order  of  the  court,  to  sell  and  dispose  of  any  realty 
or  personalty  of  an  infant;  presumably,  the  proceeds  of  sale  could  be  applied  for  ad- 
vancement purposes:  see  supra,  this  ch.,  sec.  2(c)(i). 

Draft  Bill,  s.  45(1  )(<2).  See  supra,  this  ch.,  sec.  2(d). 

New  Zealand  Trustee  Act  1956,  supra,  note  82,  s.  41 . 

New  South  Wales  Trustee  Act,  1925,  supra,  note  83,  s.  44;  Victoria  Trustee  Act  1958, 
supra,  note  83,  s.  38;  Western  Australia  Trustees  Act,  1962,  supra,  note  83,  s.  59; 
Queensland  Trusts  Act  1973,  supra,  note  83,  s.  62;  and  South  Australia  Trustee  Act, 
1936-1974,  supra,  note  83,  s.  33a. 

New  South  Wales  Trustee  Act,  1925,  supra,  note  83,  s.  44(1  A).  The  value  of  the  infant's 
capital  interest  must  not  exceed  $A.4,000.  Presumably,  this  is  done  on  the  basis  that  a 
greater  capital  interest  should  produce  sufficient  income  to  provide  for  maintenance  and 
educational  needs. 
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165 


166 


167 


New  Zealand  Trustee  Act  1956,  supra,  note  82,  s.  41(a).  Where  the  value  of  the  infant's 
interest  exceeds  $N.Z.  15,000,  only  one-half  of  that  interest  may  be  advanced,  and  in 
any  other  case,  the  advance  must  not  exceed  $N.Z.7,500  in  amount  or  value. 
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exchange  of  trust  property  in  order  to  raise  moneys  to  enable  the  trustees  to 
make  capital  advances.168 

Perhaps  the  most  interesting  modification,  however,  is  one  that  was  first 
introduced  by  New  Zealand,169  and  that  has  been  followed  subsequently  by 
Western  Australia170  and  Queensland;171  that  is,  the  authority  conferred  upon 
trustees  to  impose  conditions  on  the  person  receiving  the  advance  of  capital. I72 
The  person  advanced  may  be  required  to  repay,  pay  interest,  give  security, 
or  do  anything  that  seems  appropriate  to  the  trustees.  The  trustees  may 
subsequently  waive  any  condition.  If  any  moneys  are  repaid  or  any  asset  re- 
transferred  to  the  trustees,  the  amount  or  value  is  considered  not  to  have  been 
advanced,  a  provision  that  is  important  where  there  is  a  ceiling  amount  that 
may  be  advanced  to  any  beneficiary.  The  trustees  are  not  responsible  for  the 
conduct  of  any  beneficiary  who  fails  to  make  adequate  security  arrangements, 
provided,  presumably,  that  the  trustees  are  not  negligent  or  do  not  act  in  bad 
faith.173 


(d)  Conclusions 

The  arguments  advanced  for  no  change  in  this  area  of  the  law  in  Ontario 
are  similar  to  those  that  we  examined  in  relation  to  the  power  of  maintenance. 
The  arguments  for  a  statutory  power  of  maintenance  are  also  equally  applic- 
able with  respect  to  a  power  of  advancement.  On  the  basis  of  those  arguments, 
the  Commission  has  formed  the  opinion  that,  given  the  familiarity  in  well- 
drawn  trust  instruments  of  a  power  to  pay  capital,  a  power  of  advancement 
should  be  introduced  in  the  revised  Trustee  Act.  As  with  an  express  power  of 
maintenance,  the  drafting  of  a  power  of  advancement  presents  particular 
difficulties,  which  are  worthy  of  note  at  this  juncture. 

The  term  "advancement"  is,  in  fact,  an  antiquated  word,  reminiscent  of 
the  eighteenth  century,  and  conceived  at  a  time  when  only  upper  income 
groups  of  society,  who  had  a  particular  pattern  of  life,  would  be  trust  bene- 
ficiaries. Aside  from  the  ambiguity  of  the  word,174  its  meaning  for  present 
purposes  is  best  reflected  where  it  is  found  in  the  company  of  "maintenance", 
"education",  and  "benefit".  Indeed,  today,  express  powers  to  pay  capital  are 
not  usually  restricted  to  "advancement",  if  they  are  professionally  drawn. 
"Benefit"  will  be  included,  and  we  have  observed  that  this  neutral  word  can 


168  Victoria  Trustee  Act  1958,  supra,  note  83,  s.  38(6). 

169  New  Zealand  Trustee  Act  1956,  supra,  note  82,  s.  41  A,  first  introduced  by  the  Trustee 
Amendment  Act  1960,  Stat.  N.Z.  1960.  No.  101,  s.  7. 

170  Western  Australia  Trustees  Act,  1962,  supra,  note  83,  s.  60. 

171  Queensland  Trusts  Act  1973,  supra,  note  83,  s.  63. 

172  The  authority  for  trustees  to  impose  conditions  also  applies  where  trustees  pay  or  apply 
income  for  maintenance,  education,  advancement  or  benefit  of  a  beneficiary:  see  supra, 
this  ch.,  sec.  2(c)(ii). 

See  In  re  Pauling's  Settlement  Trusts,  [1964]  Ch.  303.  [1963]  3  All  E.R.  1  (C.A.), 
where  the  availability  of  such  a  statutory  power  might  have  prevented  a  considerable 
loss  of  sums  advanced,  and  consequent  liability  of  the  trustees. 

See  Re  Cross  Estate  ( 1965),  51  W.W.R.  377  (B.C.S.C.  in  banco). 
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embrace  a  limitless  number  of  purposes.175  Nevertheless,  if  the  power  of 
advancement  is  restricted  to  a  specific  end  that  the  testator  had  in  mind,  for 
instance,  "to  start  him  in  any  business  or  employment",  the  power  will  not 
be  available  for  another  purpose,  such  as  making  a  down  payment  on  a  house 
for  the  beneficiary.  There  could  also  be  a  question  whether  "employment" 
means  occupation  or  salaried  position,  and  whether  fees  or  dues  payable  are 
within  "business  or  employment".  Middleton  J.  said  of  the  word  "advance- 
ment" that  it  has  a  well-recognized,  but  "narrow  and  restricted",  meaning: 
"some  occasion  out  of  the  everyday  course,  when  the  beneficiary  has  in  mind 
some  new  act  or  undertaking  which  calls  for  pecuniary  outlay,  and  which,  if 
properly  conducted,  holds  out  a  prospect  of  something  beyond  a  mere  tran- 
sient benefit  or  employment". 


176 


Nor  has  the  issue  of  debt  payment  on  behalf  of  a  beneficiary  out  of  his 
capital  interest  been  settled  by  the  courts.  On  the  one  hand,  it  appears  as  a 
mere  relief  for  the  person  so  advanced  from  the  pressure  of  his  immediate 
creditor  or  creditors,  a  relief  that  may  be  sought  periodically  .  Yet,  on  the 
other  hand,  freeing  a  young  person  of  debt  as  he  enters  upon  marriage  or  a 
career  may  well  be  a  form  of  advancement  intended  by  a  testator  or  settlor 
today.177 

An  express  power  of  advancement  contained  in  a  trust  instrument  should 
always  be  specific  about  persons  whose  interests  are  contingent,  defeasible, 
or  determinable,  or,  if  such  interests  are  also  created  by  the  instrument,  in 
remainder  or  reversion.  It  should  be  clear  when  the  power  is  exercisable.  If 
there  is  a  preceding  income  interest,  and  the  capital  interest  in  remainder  is 
vested  in  a  minor  when  the  instrument  takes  effect,  the  power  of  advancement 
should  state  whether  it  may  be  exercised  only  if  the  income  interest  terminates 
while  the  remainderman  is  a  minor.  The  trust  instrument  should  be  explicit 
whether,  with  or  without  the  consent  of  the  income  beneficiary,  capital  may 
be  advanced  to  the  remainderman  during  the  income  beneficiary's  lifetime 


178 


Finally,  although  not  always  appreciated,  unless  the  testator  or  settlor 
requires  any  payment  or  application  on  account  of  advancement  to  be  brought 
into  account  when  a  division  of  capital  comes  to  be  made  between  a  class  of 
capital  beneficiaries,  no  account  has  to  be  taken  of  the  advancement.  This  is 
well  established  in  English  and  Canadian  law.179  Indeed,  even  where  there  is 
an  ordinary  hotchpot  clause  in  a  will,  it  does  not  apply  to  payments  or 
applications  by  way  of  advancement.180  If  thought  has  not  been  given  to  this 


175  See,  further.  Waters.  "The  'New'  Power  of  Advancement"  (1958),  22  Conveyancer 
(N.S.)  413,  and  Hospital  for  Sick  Children  v.  Chute  (1902),  3  O.L.R.  590  (C.A.). 

176  Brooke  v.  Brooke  (\9l\),  3  O.W.N.  52  (H.C.J. ),  at  54. 

177  See  In  re  Scott,  supra,  note  146,  and  Re  Hall  (1887),  14  O.R.  557  (H.C.J. ),  at  559. 

178  SeeInreFinIayson(l&91),  5  B.C.L.R.  517. 

179  See  Baker  and  Langan  (ed.),  Snell's  Principles  of  Equity  (28th  ed.,  1982),  at  277-78. 

180  See  Re  Cross  Estate,  supra,  note  174.  A  "hotchpot"  provision  is  a  clause  in  an  instrument 
requiring  a  beneficiary  who  has  received  a  special  or  appointed  share  to  add  his  special 
share  to  the  fund  before  it  is  distributed  among  a  class  of  beneficiaries  and  before  that 
beneficiary  can  share  further  in  the  fund  to  be  distributed. 
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factor,  resentment  may  arise  among  capital  beneficiaries  in  the  class  who 
have  not  received  the  benefit  of  advancements. 

It  would  be  part  of  the  function  of  a  statutory  power  of  advancement  to 
ensure  that  all  these  issues  have  been  dealt  with  adequately. 

Two  considerations,  peculiar  to  the  power  to  advance  capital  to  a  bene- 
ficiary, have  given  us  pause.  First,  there  is  the  question  whether  capital  should 
be  payable  to  or  for  persons  who,  at  the  time  of  payment,  do  not  have  absolute 
vested  interests.  There  will  always  be  persons  who  are  entitled  to  the  property 
in  question  if  the  condition  of  a  contingent  interest  is  not  satisfied,  and  persons 
entitled  if  a  vested  interest,  which  is  defeasible  or  determinable,  is  prevented 
from  becoming  absolute  by  the  occurrence  of  the  defeasance  or  determina- 
bility.  There  is  no  reason  why  a  testator  or  settlor  should  not  expressly 
authorize  trustees  to  pay  capital  to  or  for  a  beneficiary  whose  interest  is  still 
contingent,  defeasible,  or  determinable.  But  should  the  legislature  make  an 
assumption  that  the  creator  of  the  trust  intends  payments  of  capital  to  be  made 
in  such  circumstances,  which  the  testator  or  settlor  must  then  exclude?  If  the 
contingency,  the  defeasance,  or  determinability  must  occur,  if  at  all,  shortly 
after  the  instrument  takes  effect,  few  payments  will  likely  have  been  made 
before  it  is  known  whether  the  interest  is  or  is  not  to  become  absolute.  But, 
if  the  contemplated  event  may  occur,  or  not  occur,  years  after  the  trust 
instrument  has  taken  effect,  it  is  evident  that  a  significant  amount  of  the 
capital  could  have  been  paid  out  by  the  time  it  is  known  whether  the  benefi- 
ciary's interest  is  to  continue,  or,  if  contingent,  whether  it  is  to  vest  at  all. 

It  could  be  for  this  reason  that,  of  the  Canadian  common  law  jurisdictions, 
only  Manitoba  and  Prince  Edward  Island  have  adopted  in  their  trustee  legis- 
lation a  power  of  advancement,  and  why  Manitoba  has  added  the  requirement 
to  its  power  that  the  consent  of  the  court  must  be  obtained  before  any  capital 
can  be  paid  or  applied  under  the  power.181 

The  second  consideration  that  has  concerned  us  arises  from  the  broader 
number  of  purposes  for  which  payments  of  capital  appear  to  be  authorized  in 
many  trust  instruments  today.  Purposes  such  as  "maintenance,  education, 
advancement,  or  benefit"  are  common,  not  only  in  express  clauses,  but  also 
in  the  Australian  and  New  Zealand  statutory  powers  of  maintenance  and 
advancement.182  But,  even  though  England  had  a  distinct  notion  of  mainte- 
nance and  of  advancement  in  1925,  the  addition  of  the  word  "benefit",  which 
appears  in  both  the  1925  powers  of  maintenance  and  advancement,  has  since 
proved  to  be  a  word  of  very  wide  import.  For  example,  in  Pilkington  v. 
I.R.C.1*3  the  House  of  Lords  held  that  "benefits"  embraced  the  payment  of  a 
very  considerable  capital  sum  for  the  benefit  of  a  three-month  old  child,  the 
object  of  the  release  of  the  funds  from  the  trust  being  to  avoid  a  significant 
estate  duty  liability  that  might  otherwise  arise.  In  effect,  therefore,  "mainte- 
nance" no  longer  describes  the  scope  of  the  power  to  pay  income  or  accu- 
mulated income,  if  "benefit"  is  also  a  permissible  object.  With  "benefit" 


181  See  supra,  this  ch.,  sec.  3(c)(i). 

182  Such  powers,  therefore,  authorize  the  payment  of  both  income  and  capital  for  the  same 
purposes. 

183  Supra,  note  99. 
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added,  "advancement"  no  longer  describes  the  scope  of  the  power  to  pay 
capital.  If  Pilkington  v.  I.R.C.  were  to  be  followed  in  Ontario,  the  so-called 
powers  of  maintenance  and  advancement  would,  in  fact,  be  discretionary 
powers  of  the  trustees  to  pay  out  income  and  capital  for  such  purposes  as  the 
trustees  consider  beneficial  to  the  recipient.  Such  a  situation  is  probably  a 
reasonable  assumption  of  the  trust  creator's  intent  where  income  or  accumu- 
lated income  is  concerned,  but  where  capital  is  concerned  can  one  make  that 
assumption? 

Nevertheless,  in  view  of  the  wide  use  today  of  express  powers  conferred 
upon  trustees  to  pay  or  apply  for  similar  purposes  the  capital  of  interests,  as 
well  as  the  income,  we  have  concluded  that  the  revised  Trustee  Act  should 
enable  capital  to  be  drawn  upon  in  those  cases  where,  through  oversight  or 
unawareness  of  the  law,  such  a  power  does  not  appear  in  the  trust  instrument, 
and  that  the  reservations  we  have  expressed  should  be  reflected  in  the  extent 
to  which  capital  is  available  under  the  proposed  statutory  power.  Accordingly, 
we  recommend  that  the  revised  Trustee  Act  should  contain  an  express  power 
of  advancement  based  upon  section  32  of  the  English  Trustee  Act,  1925,  but 
modified  in  certain  respects  as  has  been  done  in  several  Commonwealth 
jurisdictions.184 

Regarding  the  general  scope  of  the  statutory  power,  the  Commission  is 
of  the  opinion  that  the  power  of  advancement  should  extend  to  all  interests 
in  capital,  whether  they  are  vested  in  any  way  or  are  contingent.  Trustees 
should  have  the  power  to  pay  moneys  or  transfer  assets,  and  also  to  sell, 
mortgage,  or  charge  capital  assets  so  that  moneys  can  be  raised. 

We  have  also  considered  whether  the  purposes  for  which  payments  or 
applications  might  be  made  should  be  restricted  to  "support  or  similar  benefit" 
or  "advancement,  support,  or  similar  benefit".  On  the  basis  of  the  ejusdem 
generis  principle,  the  restrictions  in  those  purposes  on  "benefit"  would  pre- 
vent Pilkington  v.  I.R.C.  being  followed  in  Ontario,  if  that  is  desirable. 
However,  we  are  apprehensive  that  such  words,  or  restrictions  like  them, 
might  in  the  future  exclude  a  reason  for  payment  or  application  that  we  would 
not  have  wished  to  exclude. 

We  have  decided,  therefore,  to  employ  the  phrase  "maintenance,  edu- 
cation, advancement,  or  benefit"  for  beneficiaries  who  are  minors,  thus  fol- 
lowing precedents  used  widely  in  Ontario.  For  adult  beneficiaries,  we  have 
adopted  the  sole  purpose  of  "benefit".  We  are  of  the  view  that  the  specific 
purposes  for  which  we  have  recommended  payments  of  capital  should  be 
permitted  for  minors  are  often  irrelevant  to  the  position  of  a  beneficiary  who 
is  past  the  age  of  majority,  and  that  the  controls  upon  every  trustee,  which 
require  that  he  act  fairly  and  prudently,  are  sufficient  to  prevent  abuse. 
Further,  in  our  view,  trustees  should  be  able  to  apply  capital  for  past  main- 
tenance or  education,  but  not  for  past  advancement  in  life  or  benefit.  These 
latter  two  purposes  are,  in  our  opinion,  sufficiently  non-specific  that  only 
income  should  be  available  to  meet  such  needs. 


184  Draft  Bill,  ss.  49-51.  The  view  of  the  English  Law  Reform  Committee  seems  to  be  in 
line  with  our  view:  see  English  Law  Reform  Committee  Report,  supra,  note  151. 
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Accordingly,  the  Commission  recommends  that,  where  property  is  held 
by  trustees  in  trust  for  a  person  for  any  interest  in  capital,  whether  vested  or 
contingent,  and  whether  the  interest  is  in  possession  or  in  remainder  or 
reversion,  the  trustees  should  be  able  to  pay  or  apply  the  capital  or  part  of  it, 
or  to  sell,  mortgage,  or  charge  any  capital  asset  with  a  view  to  such  payment 
or  application,  or  to  transfer  any  capital  asset,  for  the  maintenance,  education, 
including  past  maintenance  or  education,  advancement  in  life,  or  benefit  of 
such  person,  if  a  minor,  or  for  any  purpose  that  is  to  his  benefit,  if  an  adult, 
as  the  trustees  in  their  sole  discretion  think  fit.185  As  we  recommended  in 
relation  to  the  proposed  statutory  power  of  maintenance,  "vested"  in  this 
context  should  include  an  interest  that  is  vested  absolutely,  defeasibly,  whether 
in  whole  or  in  part,  determinably,  or  deferred  as  to  possession. 
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As  with  the  proposed  statutory  power  of  maintenance,  the  Commission 
is  of  the  opinion  that  trustees  should  be  able  to  pay  moneys  to  third  parties 
instead  of  to  the  beneficiary  himself.  Accordingly,  we  recommend  that  where 
a  beneficiary  who  qualifies  for  payments  of  capital  is  or  has  been  married, 
the  trustees  should  be  able  to  exercise  the  statutory  power  of  advancement, 
whether  or  not  by  way  of  sub-trust,  in  favour  of  the  existing  or  former  husband 
or  wife,  or  children  of  the  person  so  qualified,  including  the  children  of  a 
former  marriage,  where,  in  the  sole  discretion  of  the  trustees,  they  consider 
the  circumstances  appropriate  and  to  the  benefit  of  the  person  so  qualified.187 

The  Commission  is  of  the  view  that  the  reservations  that  we  expressed 
previously  concerning  the  scope  of  a  statutory  power  of  advancement  should 
be  reflected  in  the  extent  to  which  capital  is  available  for  advancement 
purposes.  As  we  have  noted,  different  approaches  have  been  adopted  in  this 
regard  by  those  Commonwealth  jurisdictions  that  have  enacted  a  power  of 
advancement.  The  English  statutory  power  makes  one-half  of  the  capital 
constituting  the  interest  available  for  payment  prior  to  vesting  in  possess- 
ion or  the  attainment  of  majority.188  New  Zealand  permits  one-half  of  the 
value  of  the  interest  to  be  paid  in  this  way  where  the  total  value  of  the  in- 
terest exceeds  $N.Z.  15,000.  Where,  however,  the  total  value  is  less  than 
$N.Z.  15,000,  a  maximum  of  $N.Z.7,500  is  available  for  such  payments.189 
Western  Australia's  formula  is  similar,190  and  Queensland's  Trusts  Act  1973 
follows  suit,  except  that  it  empowers  the  court  in  any  case  to  consent  to  a 
greater  amount.191  Victoria  adopts  the  same  solution  as  Queensland.192  None 
of  these  jurisdictions  has  sought  to  limit  the  purposes  for  which  capital 
payments  may  be  made. 


185  Draft  Bill,  s.  49(1).  We  would  also  note  that  the  proposed  statutory  power  of  advance- 
ment should  be  available  notwithstanding  that  the  interest  may  ultimately  prove  to  be 
invalid  under  the  Perpetuities  Act,  supra,  note  1 19. 

186  Draft  Bill,  s.  44(1). 

187  Ibid.,  ss.  50(1)  and  44(4). 

188  English  Trustee  Act,  1925,  supra,  note  45,  s.  32(1  )(a). 

189  New  Zealand  Trustee  Act  1956,  supra,  note  82,  s.  41(a). 

190  Western  Australia  Trustees  Act,  1962,  supra,  note  83,  s.  59(a). 

191  Queensland  Trusts  Act  1973,  supra,  note  83,  s.  62(1 ). 

192  Victoria  Trustee  Act  1958,  supra,  note  83,  s.  38(1). 
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We  agree  with  the  policy  that  there  should  be  a  maximum  amount  that 
can  be  applied  for  advancement  purposes.  We  are  also  of  the  opinion  that  the 
court  should  be  empowered  to  consent,  on  application  being  made,  to  the 
payment  of  a  greater  amount,  where  the  reasons  for  the  proposed  payment 
would  obviously  be  examined.  Where  the  capital  interest  is  small,  it  may 
seem  that  it  should  be  the  more  strictly  conserved,  but  we  have  taken  the 
view  that,  if  it  is  small,  the  interest  will  probably  generate  little  income,  so 
that  use  of  the  capital  to  meet  an  advancement  purpose  of  genuine  need  should 
be  possible,  even  if,  in  an  especially  difficult  case,  it  might  exhaust  the  whole 
of  the  capital.  We  do  not  think  total  exhaustion  of  the  interest  will  occur 
often,  but  we  do  think  that  an  assumption  that  the  testator  intended  to  assist 
the  chosen  beneficiary,  rather  than  withhold  funds,  is  a  reasonable  one.  The 
testator  or  settlor  is  always  free,  of  course,  to  express  a  contrary  intention  in 
the  trust  instrument. 

Accordingly,  we  recommend  that  the  trustees  should  be  able  to  pay, 
transfer,  or  apply  to  or  for  a  person  entitled  to  the  advance  of  capital  a  sum 
not  exceeding  $10,000,  or  one-half  the  value  of  the  interest  of  such  person, 
whichever  is  greater.193  Further,  the  trustees  should  be  able  to  apply  to  the 
court  for  consent  to  pay,  transfer,  or  apply  any  sum  greater  than  the  amount 
recommend  above.194 

The  Commission  is  of  the  view  that  two  further  restrictions  should  be 
placed  upon  the  availability  of  capital  for  advancement  purposes.  First,  as  in 
the  Commonwealth  jurisdictions  that  authorize  a  power  of  advancement,195 
the  Commission  agrees  that  no  payment,  transfer,  or  application  of  capital 
should  be  made  that  would  prejudice  any  person  entitled  to  any  prior  life  or 
other  interest,  whether  vested  or  contingent,  in  the  money  or  asset  paid, 
transferred,  or  applied,  unless  that  person  is  in  existence  and  of  full  age  and 
consents  in  writing  to  the  payment,  transfer,  or  application,  or  unless  the 
court,  on  the  application  of  the  trustees,  so  orders. 
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Secondly,  it  will  be  recalled  that,  in  accordance  with  contemporary 
views,  we  have  proposed  that  income,  under  the  statutory  maintenance  power, 
and  capital,  under  the  statutory  advancement  power,  should  be  available  for 
the  same  purposes,  namely,  the  maintenance,  education,  advancement  in  life, 
or  benefit  of  a  qualified  beneficiary.  Given  the  potential  availability  of  both 
income  and  capital  for  similar  purposes,  the  Commission  is  of  the  view  that 
the  income  or  accumulated  income  should  be  the  primary  source  of  such 
payments,  if  that  is  feasible.  Accordingly,  we  recommend  that  no  capital 
should  be  paid,  transferred,  or  applied  for  the  maintenance,  education,  past 
maintenance  or  education,  advancement  in  life,  or  benefit  of  a  qualified 
person,  unless  the  income  or  accumulated  surplus  income  is  not  available 
under  the  terms  of  the  trust  instrument  for  such  purposes,  or  the  income  or 
accumulated  surplus  income  so  available  is  insufficient  or  exhausted.197 


193  Draft  Bill,  s.  49(2). 

194  Ibid.,  s.  49(3). 

195  See,  for  example,  the  English  Trustee  Act,  1925,  supra,  note  45,  s.  32(l)(c),  and  supra, 
this  ch.,  sec.  3(b). 

196  Draft  Bill,  s.  50(3). 

197  Ibid.,  s.  49(4). 
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We  have  also  concluded  that  the  New  Zealand,198  Western  Australia,199 
and  Queensland200  provisions  that  permit  the  trustees  to  impose  conditions 
upon  the  person  receiving  payments  or  applications  of  capital  moneys  should 
be  included  in  the  revised  Trustee  Act.  As  we  discussed  previously,201  such 
conditions  may  require  repayment  over  a  period  of  time,  the  payment  of 
interest,  or  the  provision  to  the  trustees  of  a  security  that  could  be  invoked 
by  the  trustees  if  the  moneys  paid  out  are  not  expended  upon  the  object  for 
which  they  were  sought.  As  the  law  stands,  In  re  Pauling  s  Settlement 
Trusts202  underlines  that  if  moneys  paid  out  are  frittered  away  instead  of  being 
applied  properly  for  the  object  described  to  the  trustees,  trustees  can  only 
refuse  to  make  any  further  payments.  We  doubt  whether  such  a  response  is 
appropriate  in  all  cases;  much  depends  upon  the  nature  of  a  subsequent  request 
for  funds.  But,  on  a  more  general  basis,  we  think  that  trustees  who  pay  or 
apply  capital  moneys  to  or  for  persons  who  do  not  have  fully  vested  interests 
should  be  able  to  impose  conditions  in  suitable  circumstances. 

However,  we  should  make  it  clear  that  we  wish  merely  to  enable  trustees 
to  impose  conditions,  and  that,  if  loss  of  the  funds  paid  out  or  applied  occurs, 
it  should  not  be  considered  a  breach  of  trust  by  the  trustees  if  they  have  acted 
with  the  "vigilance,  prudence  and  sagacity"203  expected  of  trustees  in  all  their 
actions.  We  do  not  envisage  that  they  should  be  responsible  for  the  actions 
of  others,  either  to  the  beneficiary  advanced  or  to  the  person  who  may  take 
by  way  of  a  gift  over. 

Accordingly,  we  recommend  that,  where  a  power  to  pay,  transfer,  or 
apply  property  for  the  maintenance,  education,  including  past  maintenance 
or  education,  advancement  in  life,  or  benefit  of  a  beneficiary  is  vested  in 
trustees  by  statute  or  by  the  trust  instrument,  the  trustees  when  exercising  the 
power  should  have,  and  should  be  deemed  always  to  have  had,  authority  to 
impose  on  the  person  receiving  such  payment  any  condition,  whether  as  to 
repayment,  payment  of  interest,  giving  security,  or  otherwise,  and  that,  at 
any  time  after  imposing  such  a  condition,  the  trustees  should  be  able,  either 
wholly  or  in  part,  to  waive  the  condition  or  release  any  obligation  undertaken 
or  any  security  given  by  reason  of  the  condition.204 

We  further  recommend  that  the  revised  Act  should  provide  that,  in 
determining  the  amount  or  value  of  the  property  that  trustees  who  have 
imposed  such  a  condition  may  pay,  transfer,  or  apply  in  exercise  of  the  power 
to  advance  capital,  any  money  or  asset  repaid  or  retransferred  to  the  trustees 
or  recovered  by  them  should  be  deemed  not  to  have  been  so  paid,  transferred, 


198  New  Zealand  Trustee  Act  1956,  supra,  note  82,  s.  41  A. 

199  Western  Australia  Trustees  Act,  1962,  supra,  note  83,  s.  60. 

200  Queensland  Trusts  Act  1973,  supra,  note  83,  s.  63. 

201  See  supra,  this  ch.,  sec.  3(c)(ii). 

202  Supra,  note  173. 

2,n  Fales,  Wohlleben  v.  Canada  Permanent  Trust  Co.,  [1977]  2  S.C.R.  302,  at  318,  (1977), 
70  D.L.R.  (3d)  257,  at  270,  [  1976]  6  W.W.R.  10,  at  22  (S.C.C.). 

204  Draft  Bill,  s.  51(1). 
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or  applied  by  the  trustee.205  Although  we  recommend  that  there  should  be  no 
obligation  upon  trustees  to  impose  any  condition,206  if  conditions  are  imposed, 
we  recommend  that  trustees  should  not  be  liable  for  any  loss  incurred  in 
respect  of  any  asset  transferred  or  applied,  including  loss  that  arises  because 
of  the  failure  of  a  person  who  is  subject  to  a  condition  to  discharge  the 
obligation  imposed  by  the  condition. 
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Finally,  we  are  of  the  opinion  that,  when  imposing  a  condition  as  to 
security,  trustees  should  not  be  affected  by  any  restrictions  upon  the  invest- 
ment of  the  trust  funds,  whether  imposed  by  the  Ontario  Accumulations  Act,20* 
or  by  the  trust  instrument. 
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In  conclusion,  we  wish  to  note  two  further  administrative  details  regard- 
ing the  utilization  of  the  proposed  statutory  power  of  advancement.  First,  as 
under  the  majority  of  Commonwealth  trustee  legislation,  we  are  of  the  view 
that  the  common  law  rule  that  provides  that  no  account  need  be  taken  of  the 
advancement  where  a  division  of  capital  is  made  subsequently  should  be 
reversed.  Accordingly,  we  recommend  that,  where  a  person  qualified  under 
our  recommendations  to  receive  capital  by  way  of  advancement,  or  any  other 
person,  is  or  becomes  absolutely  and  indefeasibly  entitled  to  the  share  in  the 
trust  capital  in  which  the  person  qualified  had  a  vested  or  contingent  interest 
when  the  money  or  asset  was  paid,  transferred,  or  applied,  that  money  or 
asset  should  be  brought  into  account  as  part  of  that  share  of  the  trust  capital.210 

Secondly,  we  are  of  the  opinion  that,  generally  speaking,  the  statutory 
power  of  advancement  should  be  available  to  trustees  unless  a  contrary 
intention  is  expressed  in  the  trust  instrument,  and  we  so  recommend.2"  In 
this  regard,  we  are  of  the  view  that  a  direction  to  accumulate  income  should 
not  in  itself  be  evidence  of  contrary  intent.212  We  would,  however,  make  one 
exception  to  this  principle. 

We  are  of  the  opinion  that,  if  the  automatic  imposition  of  the  statutory 
power  of  advancement  would  taint  a  spousal  trust  under  the  terms  of  the 
Income  Tax  Act  (Canada),213  the  statutory  power  should  be  adopted  expressly 
by  the  trust  instrument  in  order  to  apply.  Again  we  regret  that  we  have  had 
to  make  this  exception.  We  would  have  preferred  to  leave  the  question  of  a 
capital  advance  to  a  beneficiary  who,  for  instance,  is  to  take  in  possession  on 
the  death  of  a  widow  with  a  life  interest  to  the  consent  or  otherwise  of  the 


205  Ibid.,s.  51(2). 

206  Ibid.,s.  51(4). 

207  Ibid.,&.  51(5). 

208  R.S.O.  1980,  c.  5. 

209  Draft  Bill,  s.  51(3). 

210  Ibid. ,  s.  50(2).  For  an  interesting  discussion  concerning  the  effects  of  inflation  on  a  cash 
sum  advanced,  and  a  proposed  method  of  dealing  with  the  problem,  see  English  Law 
Reform  Committee  Report,  supra,  note  151,  paras.  4.43-4.47  and  Recommendation  33. 

2,1  Ibid.,s.  2(b). 

212  lbid.,s.  44(3). 

213  See  supra,  note  107  and  accompanying  text. 
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widow.  However,  the  Income  Tax  Act  (Canada)  requires  that  the  life  tenant 
must  be  the  only  person  who  may  benefit  from  the  income,  or  the  capital 
generating  that  income,  during  her  lifetime,  if  the  tax  benefits  of  a  spousal 
trust  are  to  be  granted.  In  those  circumstances,  we  do  not  think  that  by 
oversight  or  ignorance  a  testator  or  settlor  or  their  beneficiaries  should  find 
such  a  tax  advantage  lost. 

Accordingly,  we  recommend  that,  where  there  is  a  trust  for  the  exclusive 
benefit  of  the  spouse  of  the  testator  or  settlor  within  the  terms  of  the  Income 
Tax  Act  (Canada),  the  statutory  power  of  advancement  should  not  apply  unless 
the  trust  instrument  expressly  provides  otherwise.214 

4.     RESTRAINTS  ON  ALIENATION:  THE  PROTECTIVE  TRUST 

(a)  Introduction 

Our  reasons  for  considering  the  protective  trust  at  this  point  are  twofold. 
First,  the  English  Trustee  Act,  1925,  and  the  Australia  and  New  Zealand  Acts 
that  have  followed  it,  introduce  three  dispositive  devices  together,  namely, 
the  power  of  maintenance,  the  power  of  advancement,  and  the  protective 
trust.215  It  is  convenient,  therefore,  since  we  have  largely  modelled  our  rec- 
ommendations concerning  maintenance  and  advancement  upon  the  provisions 
of  these  Acts,  that  we  complete  the  discussion  with  a  consideration  of  the 
protective  trust,  a  device  that,  at  present,  does  not  find  a  place  in  the  Ontario 
Trustee  Act.  If  a  settlor  or  testator  in  this  Province  and,  in  fact,  in  any  other 
Canadian  jurisdiction,  wishes  to  employ  the  protective  trust,  he  must  set  forth 
all  the  terms  of  that  device  in  the  trust  instrument.216 

Secondly,  an  important  part  of  the  protective  trust  device  is  the  discre- 
tionary trust  in  favour  of  a  class  of  beneficiaries,  including  the  formerly 
protected  income  beneficiary,  which  comes  into  effect  if  the  income  interest 
terminates  prematurely.  This  discretionary  trust,  unlike  a  pure  power,  in- 
volves an  obligation  as  well  as  a  power.  The  trustee  must  distribute  the 
property,217  but  he  is  free  to  choose  among  the  class  of  beneficiaries  who  will 
receive  property,  and  how  much  a  selected  beneficiary  will  receive.  The 
protective  trust  incorporates,  therefore,  a  type  of  distinctive  power.  Before 
turning  to  an  examination  of  the  protective  trust  in  England  and  the  spendthrift 
trust  in  the  United  States,  a  brief  discussion,  by  way  of  background,  of  the 
common  law  concept  of  restraints  on  alienation  may  be  instructive. 


214 
215 


216 
217 


Draft  Bill,  s.  44(2). 

The  protective  trust  is  contained  in  s.  33  of  the  English  Trustee  Act,  1925 ,  supra,  note 
45.  For  the  Australian  state  legislation  and  discussion  thereof,  see  Meagher  and  Gum- 
mow,  supra,  note  85,  at  109-12.  For  the  New  Zealand  provision,  see  Trustee  Act  1956, 
supra,  note  82,  s.  42. 

See  Waters,  supra,  note  2,  at  369,  n.  4. 

In  re  Gourju' s  Will  Trusts,  [1943]  Ch.  24,  [  1942]  2  All  E.R.  605.  If  any  income  remains 
on  the  death  of  the  principal  beneficiary,  it  must  be  distributed  to  any  surviving  member, 
or  among  the  surviving  members,  of  the  discretionary  trust  class:  see  Re  Forster's 
Settlement,  [1942]  1  All  E.R.  180(Ch.D.). 
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(b)  Restraints  on  Alienation:  The  Common  Law 

Few  rules  have  been  so  well  established  in  the  common  law  as  the  rule 
that  no  property  shall  be  indefinitely  incapable  of  alienation.218  One  arm  of 
this  rule  was  expressed  in  the  fines  and  recoveries  that  barred  the  fee  tail,  and 
in  the  rules  that  destroyed  contingent  remainders.  The  ''modern"  perpetuity 
rule  was  the  climax  of  the  effort  to  control  executory  future  interests,  and 
was  primarily  a  rule  governing  remoteness  of  vesting.  A  companion  rule, 
usually  referred  to  by  the  same  name,  was  developed  to  control  the  duration 
of  non-charitable  purpose  trusts.  This  is  sometimes  referred  to  as  the  rule 
against  inalienability.219 

The  other  arm  of  the  rule  against  restraints  on  alienation  was  the  principle 
that  the  power  to  alienate  is  an  essential  attribute  of  ownership.  One  of  the 
early  milestones  of  property  law,  the  Statute  of  Quia  Emptores  ,220  established 
that  a  man  might  freely  alienate  a  freehold  interest,  and  the  common  law 
doctrine  of  repugnancy221  ensured  that  this  power  remained  an  essential  at- 
tribute of  ownership.  Even  today,  it  is  a  first  principle  that  a  restraint  on  the 
alienability  of  an  interest  is  void. 

Since  the  seventeenth  century  the  courts  have  employed  the  perpetuity 
rule  to  pursue  a  consistent  and  relentless  war  upon  future  interests.  They  have 
shown  considerably  less  consistency  and  comprehension  of  purpose,  how- 
ever, in  their  handling  of  the  restraint  on  alienation.  What  the  law  has  been 
particularly  concerned  with  is  the  condition  subsequent.  A  condition  subse- 
quent that  merely  states  that  the  alienee  shall  not  sell  or  encumber  his  interest 
is  void.  Being  void,  it  is  struck  out,  and  the  interest,  for  example,  a  fee 
simple  or  life  estate,  is  enlarged  to  its  natural  size,  because  the  condition  can 
now  never  be  the  instrument  for  earlier  termination  of  the  interest.  From  this 
point,  however,  the  courts  have  proceeded  to  draw  some  fine  distinctions. 
For  instance,  a  condition  that  prohibits  the  transferee  from  utilizing  land  for 
certain  trade  purposes  may  be  valid.222  This  is  because  the  courts  in  these 
cases  take  the  view  that  there  is  no  total  prohibition  on  alienation;  any  restraint 
on  alienation  arises  only  where  the  transferee  wishes  to  convey  the  land  to 
another  who  intends  to  carry  on  the  prohibited  type  of  trade.  Pursuing  the 
same  kind  of  thought,  the  courts  have  held  that  a  partial  restraint  -  "on 
condition  he  never  sells  the  land  out  of  the  family"  -  is  valid,  provided  there 
is  a  class  of  reasonably  sizeable  proportion  to  a  member  of  which  the  trans- 
feree could  sell.  Ontario,  in  particular,  has  followed  this  distinction,  one  that 
was  first  made  by  Jessel  M.R.  in  the  English  courts.223  On  the  other  hand, 


218  See,  generally,  Williams,  "The  Doctrine  of  Repugnancy -I:  Conditions  in  Gifts"  (1943), 
59L.Q.Rev.  343. 

219  See  Morris  and  Leach,  The  Rule  Against  Perpetuities  (2d  ed.,  1962),  at  324-27. 

220  (1290),  18Edw.  I,  c.  1  (Eng.). 

221  Anything  that  deprives  an  interest  in  property  of  a  right  that  is  essentially  part  of  that 
interest  is  "repugnant"  to  the  concept  of  ownership,  and  the  attempted  deprivation  is, 
therefore,  invalid. 

222  See,  for  example,  Petrofina  (Great  Britain)  Ltd.  v.  Martin,  [1965]  Ch.  1073. 

223  See  Blackburn  v.  McCallum  (1903),  33  S.C.R.  65,  and  Re  Macleay  (1875),  L.R.  20 
Eq.  186. 
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restraints  for  a  period  of  time  -  "provided  he  does  not  sell  it  for  the  first  two 
years"  -  have  been  held  void  in  Ontario;224  for,  however  short  the  period,  the 
restraint  during  that  time  is  total. 


225 


Another  distinction  that  arose  under  the  common  law  of  the  mediaeval 
period  was  between  interests  or  estates  subject  to  conditions,  and  determin- 
able interests.  A  condition  subsequent  permits  the  grantor  to  re-enter  the 
property  and  terminate  the  interest  if  the  terms  of  the  condition  have  been 
broken  by  the  holder.  If  that  re-entry  is  not  made,  the  interest  simply  contin- 
ues. A  determinable  interest  is  one  that,  from  the  beginning,  is  to  continue 
only  so  long  as  a  defined  circumstance  does  or  does  not  happen.  Obviously, 
the  event  contemplated  by  a  condition  subsequent  may  be  the  same  as  the 
event  terminating  the  determinable  interest  and,  provided  there  is  no  public 
policy  objection  to  the  terms  in  question,226  the  layman  might  expect  that  both 
would  be  valid  or,  given  the  restraint  on  alienation  objection,  both  would  be 
void. 

Nevertheless,  this  was  not  the  result  at  which  the  common  law  arrived. 
A  conceptual  distinction  was  drawn  between  an  interest  that  is  prematurely 
cut  down  in  size  -  a  fee  simple  subject  to  a  condition  subsequent  -  and  an 
interest  that  is  not  a  regular-sized  estate,  but  that,  although  possibly  called  a 
fee  simple  or  a  life  estate,  has  a  built-in  earlier  termination  -  a  determinable 
fee  simple  or  life  estate.  For  instance,  a  conveyance  of  the  former  type  might 
read,  "my  farm  called  Greenacre  to  A  in  fee  simple  provided  that  the  land  is 
used  for  farming",227  while  an  example  of  the  latter  provision  might  be,  "my 
principal  residence  to  my  wife,  B,  for  her  life  so  long  as  she  does  not 
remarry".228  This  distinction  was  to  have  considerable  significance  in  the 
nineteenth  century.  The  question  that  arose  was  whether  an  interest  could 
validly  be  made  determinable  by  the  entry  of  the  interest  holder  into  a 
transaction  or  arrangement  whereby  he  alienated  his  interest  to  another. 

Legal  determinable  fees  simple  do  not  appear  to  have  been  popular  in 
England,  possibly  because  their  validity  was  questionable  after  the  Statute  of 
Quia  Emptor es,  but  there  can  be  found  in  the  reports  determinable  fees  simple 
that  are  equitable.  The  latter  arise  behind  a  trust,  and  in  Re  Leach229  an 
English  Court  upheld  an  equitable  fee  simple  that  had  been  made  determinable 
on  alienation  by  the  transferee.  The  decision  was  controversial  at  the  time.230 


224  See  Blackburn  v.  McCallum,  supra,  note  223. 

225  Restraints  on  alienation  that  are  valid  include  those  that  are  collateral  to  transactions  or 
that  arise  out  of  contract,  for  example,  the  mortgagee  who  acquires  the  fee  simple  to 
protect  his  interests,  with  which  alienability  of  the  property  would  be  incompatible. 

226  For  example,  public  policy  will  invalidate  any  condition  subsequent  or  determinability 
that  looks  forward  to  the  divorce  of  a  couple  or  to  the  separation  of  a  child  from  its 
parents. 

227  In  this  example  of  a  fee  simple  subject  to  a  condition  subsequent,  when  the  land  ceases 
so  to  be  used,  A's  interest  in  Greenacre  can  be  brought  to  an  end. 

228  In  this  example  of  a  determinable  life  estate,  if  B  remarries,  her  interest  in  the  house 
automatically  comes  to  an  end. 

229  [1912]  2Ch.  422. 

230  Jenks,  "An  Inalienable  Fee  Simple?"  (1917),  33  L.Q. Rev.  11. 
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A  fee  simple,  whether  legal  or  equitable,  is  the  greatest  estate  in  terms  of 
size  known  to  the  common  law.  If  a  legal  fee  simple  could  not  be  made 
subject  to  a  condition  restraining  alienation,  how  could  an  equitable  fee  simple 
or  an  equitable  determinable  fee  simple  be  in  any  different  position?  Yet, 
despite  the  controversy,  Re  Leach  still  remains  a  valid  precedent.  What  its 
standing  is  or  would  be  in  a  Canadian  court  has  never  been  tested,  although 
as  a  practice  English  Chancery  decisions  are  followed  by  Canadian  courts. 

For  reasons  that  have  never  been  clear,  however,  an  interest  less  than  a 
fee  simple  is  regarded  as  being  in  a  different  position.  Perhaps  it  is  that  an 
interest  that  is  already  limited  in  possible  duration  can  be  limited  in  other 
respects,  although,  if  the  prohibition  on  restraints  on  alienation  is  a  policy 
position,  the  distinction  makes  very  little  sense  to  the  modern  mind.  Never- 
theless, a  life  interest  or  an  interest  for  years,  which  is  determinable  on 
alienation  by  the  life  tenant  or  tenant  for  years,  is  unquestionably  valid.  This 
was  decided  in  Brandon  v.  Robinson2^  in  1811,  although  Lord  Eldon  in  that 
case  regarded  the  principle  as  already  established,  and  it  was  reiterated  by 
Turner  V.C.  in  Rochford  v.  HackmanP-  If  the  life  estate  or  estate  for  years 
is  made  subject  to  a  condition  stating  that  the  grantee  may  not  alienate,  the 
condition  is  void,  as  would  happen  if  a  similar  condition  were  imposed  upon 
a  fee  simple.  But,  if  the  condition  when  construed  takes  the  form  of  a 
forfeiture  clause,  or  proviso  for  cesser,  it  is  interpreted  as  an  event  that  is  to 
bring  the  interest  to  a  close,  rather  than  as  a  statement  that  the  grantee  may 
not  alienate.  It  is  not  seen  as  a  restraint  but  as  a  determining  event. 

(c)  The  Protective  Trust:  England 

It  is  upon  this  foundation  that  the  protective  trust  is  built.  The  testator 
wishes  to  give  his  beneficiary  an  interest  of  a  certain  and  defined  amount  that 
is  to  be  the  beneficiary's  as  of  right,  but  the  testator  also  wishes  to  protect 
the  beneficiary  from  his  own  future  folly,  which  the  testator  believes  will 
cause  the  beneficiary  to  waste  or  otherwise  lose  the  inheritance.  This  protec- 
tion cannot  be  provided,  as  we  have  seen,  if  the  property  is  given  absolutely 
or  in  fee  simple,  whether  the  interest  is  legal  or  equitable,  but  it  can  be 
provided  if  the  interest  is  an  income  interest  for  life  or  a  term  of  years. 

The  protective  trust,  therefore,  gives  the  potentially  wayward  beneficiary 
a  life  interest  determinable  on  voluntary  alienation,  bankruptcy,  or  any  other 
loss  of  the  income  to  third  parties.  On  such  an  event  occurring,  the  life 
interest  prematurely  determines;  the  certain  and  defined  income  entitlement 
is  thus  at  an  end,  and  the  beneficiary  now  receives  what  the  trustees  think  fit 
to  pay  him,  which  will  normally  be  his  maintenance  needs.  For  the  remainder 
of  the  former  life  tenant's  lifetime,  the  trustees  of  the  fund  that  once  supported 
the  life  interest  are  empowered  to  distribute  the  income  of  the  fund,  as  they 
think  fit,  to  him  or  others  of  a  class  of  beneficiaries.  The  object  in  having  a 
class  of  persons  is  to  avoid  the  argument  that  the  former  life  tenant  is  in  fact 
entitled  to  the  whole  of  the  income  held  on  discretionary  trust  for  him,  as  he 


231  (1811),  18  Ves.  Jun.  429,  34  E.R.  379. 

232  (1852),  9  Hare  475,  68  E.R.  597. 
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was  formerly  entitled  as  life  tenant.  If  this  argument  were  successful,  the 
would-be  transferee  from  the  life  tenant  or  the  creditors  of  the  life  tenant 
would  be  able  to  assert  their  claims  against  the  trustees  of  the  discretionary 
trust. 

Until  1925,  settlors  and  testators  who  wished  to  employ  the  protective 
trust  had  to  describe  in  detail  the  above  components  of  the  device  in  the  trust 
instrument.  In  that  year,  however,  due  in  large  measure  to  its  popularity,  the 
English  Trustee  Act,  19252"  enacted  a  comprehensive  provision  setting  forth 
the  terms  of  the  protective  trust,  which  a  settlor  or  testator  could  incorporate 
by  reference,  if  he  so  chose,  in  the  trust  instrument.234  Section  33  of  the 
English  Trustee  Act,  J 925  provides  as  follows: 

33. — (1)  Where  any  income,  including  an  annuity  or  other  periodical  income 
payment,  is  directed  to  be  held  on  protective  trusts  for  the  benefit  of  any  person 
(in  this  section  called  'the  principal  beneficiary')  for  the  period  of  his  life  or  for 
any  less  period,  then,  during  that  period  (in  this  section  called  the  'trust  period') 
the  said  income  shall,  without  prejudice  to  any  prior  interest,  be  held  on  the 
following  trusts,  namely:  - 

(i)  Upon  trust  for  the  principal  beneficiary  during  the  trust  period  or  until 
he,  whether  before  or  after  the  termination  of  any  prior  interest,  does 
or  attempts  to  do  or  suffers  any  act  or  thing,  or  until  any  event  happens, 
other  than  an  advance  under  any  statutory  or  express  power,  whereby, 
if  the  said  income  were  payable  during  the  trust  period  to  the  principal 
beneficiary  absolutely  during  that  period,  he  would  be  deprived  of  the 
right  to  receive  the  same  or  any  part  thereof,  in  any  of  which  cases,  as 
well  as  on  the  termination  of  the  trust  period,  whichever  first  happens, 
this  trust  of  the  said  income  shall  fail  or  determine; 

(ii)  If  the  trust  aforesaid  fails  or  determines  during  the  subsistence  of  the 
trust  period,  then,  during  the  residue  of  that  period,  the  said  income 
shall  be  held  upon  trust  for  the  application  thereof  for  the  maintenance 
or  support,  or  otherwise  for  the  benefit,  of  all  or  any  one  or  more 
exclusively  of  the  other  or  others  of  the  following  persons  (that  is  to 
say)- 

(a)  the  principal  beneficiary  and  his  or  her  wife  or  husband,  if 
any,  and  his  or  her  children  or  more  remote  issue,  if  any;  or 

(b)  if  there  is  no  wife  or  husband  or  issue  of  the  principal  bene- 
ficiary in  existence,  the  principal  beneficiary  and  the  persons 
who  would,  if  he  were  actually  dead,  be  entitled  to  the  trust 
property  or  the  income  thereof  or  to  the  annuity  fund,  if  any, 
or  arrears  of  the  annuity,  as  the  case  may  be; 

as  the  trustees  in  their  absolute  discretion,  without  being  liable  to 
account  for  the  exercise  of  such  discretion,  think  fit. 

(2)  This  section  does  not  apply  to  trusts  coming  into  operation  before  the 
commencement  of  this  Act,  and  has  effect  subject  to  any  variation  of  the  implied 
trusts  aforesaid  contained  in  the  instrument  creating  the  trust. 


233  Supra,  note  45. 

234  See  Underbill's  Law  relating  to  Trusts  and  Trustees,  supra,  note  2,  at  146. 
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(3)  Nothing  in  this  section  operates  to  validate  any  trust  which  would,  if 
contained  in  the  instrument  creating  the  trust,  be  liable  to  be  set  aside. 

Accordingly,  this  provision  enables  the  settlor  or  testator  to  import  the 
protective  trust  into  his  trust  instrument  by  a  shorthand  phrase:  the  words  "to 
A  on  protective  trust"  bring  the  statutory  scheme  of  determinable  life  interest 
and  discretionary  trust  into  operation.235  It  is  this  device  that  New  Zealand,236 
and  all  the  states  of  Australia,237  except  South  Australia,  have  adopted  in  their 
own  trustee  legislation. 


(d)  The  Spendthrift  Trust:  United  States 

The  term  "spendthrift  trust"  was  coined  in  the  Pennsylvania  courts  in  the 
early  nineteenth  century.  Two  or  three  states  have  since  incorporated  it  in 
statutes  on  the  subject,  but  in  the  great  majority  of  states  it  remains  a  case 
law  term.238  As  a  consequence,  the  term  has  a  fairly  well  understood  meaning. 
Broadly,  it  refers  to  all  trusts  where  the  beneficiary's  interest  is  subject  by 
the  trust  language  or  by  statute  to  the  proviso  that  the  beneficiary  may  not 
alienate  his  interest  whether  as  to  income  or  capital. 

The  spendthrift  trust  is  built  upon  the  twin  foundations  of  inalienability 
and  indestructibility.  Acceptance  of  the  validity  of  a  restraint  on  alienation 
creates  inalienability.  The  spendthrift  trust  is  indestructible  because  a  spend- 
thrift provision  is  considered  to  be  a  material  purpose  of  the  trust,  and,  under 
American  jurisprudence,  the  courts  will  not  vary  or  terminate  a  material 
purpose  of  a  trust;239  accordingly,  the  beneficiary  is  unable  to  terminate  the 
trust.  The  spendthrift  trust  is,  therefore,  clearly  marked  off  from  the  protective 
trust  of  English  and  Canadian  common  law,  which  does  not  preclude  alien- 
ation explicitly,  but  merely  creates  a  determinable  life  interest  with  respect 
to  the  income  entitlement  of  a  beneficiary. 

But,  although  the  essential  meaning  of  spendthrift  trust  is  clear,  there  has 
never  been  a  clear  delineation  of  the  terms  to  be  found  in  such  a  trust.  Indeed, 
there  is  a  remarkable  variety  in  the  terms  of  these  trusts  permitted  in  the 
various  American  jurisdictions.  For  instance,  there  is  no  consensus  on  the 
persons  who,  as  beneficiaries,  can  be  made  subject  to  such  restraint,  the 
estates  that  can  be  restrained,  or  the  type  of  property  that  can  be  the  subject 


235 
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237 


238 


239 


Although,  presumably,  if  a  settlor  or  testator  wishes  to  insert  his  own  provisions  in  the 
trust  instrument  for  a  protective  trust,  he  may  do  so,  as  long  as  they  conform  to  the  case 
law  restrictions  imposed  upon  the  creation  of  such  trusts. 

New  Zealand  Trustee  Act  1956,  supra,  note  82,  s.  42. 

New  South  Wales  Trustee  Act,  1925,  supra,  note  83,  s.  45;  Victoria  Trustee  Act  1958, 
supra,  note  83,  s.  39;  Western  Australia  Trustees  Act,  1962,  supra,  note  83,  s.  61; 
Queensland  Trusts  Act  1973,  supra,  note  83,  s.  64;  and  Tasmania  Trustee  Act  1898, 
Tasm.  Stat.  1826-1974,  c.  30. 

See,  generally,  Griswold,  Spendthrift  Trusts  (2d  ed.,  1947);  Scott,  The  Law  of  Trusts 
(3d  ed.,  1967),  §§  151-53,  at  1 131-76;  and  Bogert,  The  Law  of  Trusts  &  Trustees  (2d 
ed.,  1979),  §§222-27. 

For  a  discussion  of  the  material  purpose  doctrine  and  its  relationship  to  the  termination 
of  trusts  in  the  United  States,  see  infra,  ch.  7,  sec.  2(c). 
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matter  of  a  spendthrift  trust,  and  each  jurisdiction  has  worked  out  its  own 
formula  with  respect  to  how  far,  if  at  all,  the  claims  of  creditors  will  be 
satisfied.  So  great  is  this  disparity  that  some  would-be  definitions  of  the 
spendthrift  trust  express  the  position  as  it  exists  in  certain  states  only.  For 
example,  in  Pennsylvania,  this  trust  has  been  defined  as  one  where  the 
beneficiary's  interest  may  be  reached  only  to  a  limited  degree  by  his  creditors. 
But  in  at  least  two  states,  Delaware  and  Nevada,  the  beneficiary's  interest  is 
totally  immune  from  any  creditors'  claims. 

The  most  comprehensive  type  of  protection  involving  the  spendthrift  trust 
exists  in  Delaware240  and  Nevada.241  No  particular  words  are  required  for  the 
creation  of  such  a  spendthrift  clause,  and  the  trust  may  last  for  the  length  of 
the  perpetuity  period.  Provision  may  be  made  by  the  trustees  for  the  benefi- 
ciary alone,  and  this  does  not  include  the  beneficiary's  spouse,  child,  or 
dependant,  whatever  their  need,  unless  the  settlor  expressly  provides  to  the 
contrary.  The  beneficiary  may  be  any  person;  there  is  no  restriction.  The 
trustees  are  authorized  to  make  payments  to  the  beneficiary  alone,  and  any 
act  of  his  outside  what  is  permitted  by  the  trust  is  of  no  effect.  Creditors 
have,  therefore,  no  rights  against  the  trust  property.242  Any  property,  real  or 
personal,  may  be  subject  to  a  spendthrift  trust,  and  the  beneficiary's  interest 
may  be  a  limited  interest  or  an  absolute  interest.  Both  voluntary  and  invol- 
untary alienation  are  of  no  effect,  except  that  in  relation  to  an  absolute  interest 
involuntary  alienation  alone  is  void. 

It  should  be  said  that  in  no  other  part  of  the  United  States  today  is  the 
spendthrift  trust  allowed  such  licence.  Rather,  the  move  is  towards  greater 
recognition  of  creditor  access  to  the  trust  fund  that  provides  the  beneficiary's 
interest.  Five  states,243  for  example,  allow  certain  categories  of  creditor  to 
attach  the  beneficiary's  interest,  and  any  attempt  to  oust  the  claims  of  these 
creditors  is  invalid.  The  most  obvious  persons  to  receive  the  benefit  of  such 
provisions  are  the  spouse  and  the  children  of  the  beneficiary,  and  it  is  their 
expectations  that  have  been  most  widely  recognized.  Creditors  who  have  also 
been  recognized  are  the  suppliers  of  necessaries,  medical  services,  and  legal 
services  in  connection  with  the  trust. 

This  policy  meets  much  of  the  objection,  but  it  is  somewhat  arbitrary  in 
the  creditors  it  prefers.  For  example,  in  New  York  State,244  which  has  prob- 
ably the  most  developed  and  equitable  law  on  spendthrift  trusts,  the  aim  of 
the  existing  law  is  to  prevent  the  beneficiary  from  entering  into  unwise 


240  Delaware  Code  Ann.,  tit.  12,  §  3536. 

241  Spendthrift  Trust  Act,  Nevada  Rev.  Stat.,  §§  166.010-166.160 

242  Tennessee,  Minnesota,  and  West  Virginia  also  statutorily  permit  total  immunity  from 
creditors:  see  Bogert,  supra,  note  238,  §  222. 

243  Illinois,  Indiana,  Missouri,  Pennsylvania,  and  Washington:  see  Bogert,  supra,  note  238, 
§  222,  n.  94.  and  §  227. 

244  For  a  full  discussion  of  proposals  made  in  1963  to  the  State  legislature,  see  Temporary 
State  Commission  on  Modernization,  Revision  and  Simplification  of  the  Law  of  Estates, 
Second  Report  (Legislative  Document  1963,  No.  19),  Appendix  M.,  at  512  et  seq.  The 
proposals  became  law,  and  now  appear  as  N.Y.  Est.,  Powers  &  Trusts  Law,  §  7-1.5, 
as  am. ,  and  §  7-1 .6.  See,  also,  Scott,  supra,  note  238,  §§  152. 1 ,  157. 1 ,  and  157.2. 
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transactions  involving  the  alienation  of  his  interest,  but  at  the  same  time  to 
allow  creditors  to  seize  assets  that,  but  for  the  trust,  would  be  seizable.  New 
York  is  particularly  concerned  with  claims  of  spouses  for  alimony,  and  of 
children  for  maintenance,  as  well  as  claims  made  by  suppliers  of  necessaries 
and  persons  injured  through  the  torts  of  the  beneficiary.  Each  creditor  has  a 
claim  against  the  income  of  the  trust  fund  that  is  in  excess  of  the  income 
necessary  for  the  support  and  education  of  the  spendthrift  beneficiary,  and  in 
some  circumstances  against  the  capital  of  the  fund  that  provides  the  spend- 
thrift's income  interest.245 


(e)   Conclusions 

The  Commission  has  concluded,  for  a  number  of  reasons,  that  a  statutory 
protective  trust  should  not  be  introduced  in  the  revised  Ontario  Trustee  Act. 
We  are  concerned  that  there  is  insufficient  evidence  that  such  a  trust  is  so 
widely  employed  by  practitioners  as  to  justify  its  introduction  in  statutory 
form  in  Ontario.  We  doubt  also  whether  it  represents  the  way  in  which 
draftsmen  in  this  Province  would  usually  deal  with  the  problem  of  the  "was- 
trel". If  a  settlor  or  testator  is  concerned  that  his  beneficiary  may  prove 
incapable  of  managing  his  assets  wisely,  he  may  think  it  enough  to  give  the 
beneficiary  an  income  interest  only,  and  to  confer  upon  the  trustees  a  power 
of  encroachment  over  capital  for  stated  purposes  in  favour  of  the  beneficiary. 
In  a  more  extreme  case,  the  testator  or  settlor  may  create  a  discretionary  trust 
of  income  and  capital  in  favour  of  the  beneficiary,  and  confer  upon  another 
person  a  gift  over  should  the  fund  not  be  totally  expended  upon  the  beneficiary 
in  the  beneficiary's  lifetime. 

If  the  settlor  or  testator  is  apprehensive  of  unwise  conduct  by  the  bene- 
ficiary during  his  youth,  he  may  defer  vesting  in  possession  and  in  interest  to 
a  later  age,  such  as  twenty-five  or  thirty  years.  Alternatively,  the  trust  instru- 
ment may  provide  that  instalments  of  capital  shall  be  payable  at  intervals 
throughout  the  beneficiary's  life.  In  these  ways,  and  if  the  conditions  are 
drafted  so  as  to  prevent  the  termination  of  the  trust  under  the  rule  in  Saunders 
v.  Vautier246  before  the  desired  time,  the  settlor  or  testator  may  put  different 
degrees  of  control  upon  the  beneficiary's  receipt  in  order  to  ensure  that  all 
the  donor  has  to  give  will  not  be  lost  to  the  beneficiary  through  folly  or 
dissipation  or  seizure  by  creditors. 

Nonetheless,  the  protective  trust  goes  further  than  these  devices.  Because 
it  is  not  regarded  as  a  restraint  on  alienation  -  which  today  we  find  indefensible 
as  being  incompatible  with  ownership  -  it  is  possible  for  the  settlor  or  testator 
to  provide  property  by  way  of  an  interest  for  the  immediate  enjoyment  of  the 
beneficiary,  and  then  withdraw  the  interest  at  the  moment  creditors  attempt 


245  Besides  New  York,  there  are  a  number  of  other  states  that,  by  statute,  make  surplus 
income  available  to  creditors;  for  example,  California,  Connecticut,  Michigan,  Minne- 
sota, Montana,  North  Dakota,  Oklahoma,  South  Dakota,  and  Wisconsin.  Other  states, 
such  as  Alabama,  Louisiana,  North  Carolina,  and  Virginia,  have  set  an  annual  income 
limit  that  cannot  be  attached  by  creditors  or  be  alienated:  see  Scott,  supra,  note  238, 
§  152.1,  at  1143  and  1146. 

246  See,  infra,  ch.  7,  for  a  discussion  of  variation  and  premature  termination  of  trusts. 
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to  seize  it,  whether  before  or  after  bankruptcy  proceedings.  Indeed,  as  Re 
Williams241  shows,  an  ingenious  settlor  or  testator  can  provide  that,  as  soon 
as  the  beneficiary  is  free  of  the  creditor's  pursuit  or  is  discharged  from 
bankruptcy,  a  new  protected  life  interest  comes  into  effect,  which  in  turn  will 
give  way  to  a  new  discretionary  trust  if  a  further  voluntary  or  involuntary 
alienation  is  about  to  take  place.  In  Re  Williams,  protective  trusts  ran  in 
series,  and  the  result  was  that  the  beneficiary  was  almost  as  well  protected  as 
if  he  had  been  the  beneficiary  of  a  Delaware  or  Nevada  "spendthrift"  trust. 

The  only  disadvantage  suffered  by  the  beneficiary  of  protective  trusts  in 
series  is  that,  while  creditors  are  still  in  pursuit  or  while  he  remains  a  bankrupt, 
he  receives  from  the  trust  only  what  the  trustees  will  give  him,  which,  given 
the  Execution  Ac/,248  is  likely  to  be  no  more  than  essential  maintenance.  In 
view  of  the  long  struggle  in  the  United  States  over  the  spendthrift  trust 
between  those  who  believe  the  donor  should  be  able  to  impose  restrictions 
upon  his  donee  as  he  pleases,  and  those  who  feel  that  creditors  should  be 
paid  their  just  due,  it  is  surprising  that  the  protective  trust,  particularly  where 
such  trusts  run  in  series,  should  never  have  been  questioned  in  those  jurisdic- 
tions that  provide  statutorily  for  this  device.  On  balance,  we  do  not  consider 
that  there  is  a  case  for  the  introduction  of  a  statutory  form  of  protective  trust 
in  the  revised  Ontario  Trustee  Act,  and  accordingly  recommend  that  such  a 
device  should  not  be  incorporated  in  the  revised  Act. 

We  also  consider  that  the  failure  of  the  law  to  invalidate  a  restraint  on 
alienation  imposed  upon  a  life  estate  or  other  limited  interest,  where  the 
restraint  is  introduced  by  way  of  a  limitation,  or  determinable  interest,  is 
incompatible  with  the  invalidation  of  a  restraint  on  the  alienability  of  a  legal 
fee  simple.  However,  although  this  is  an  additional  reason  in  our  minds  for 
not  recommending  the  introduction  of  the  protective  trust  in  the  revised  Act, 
we  have  decided  not  to  make  any  recommendation  concerning  the  restraint 
on  voluntary  alienation,  as  it  is  a  policy  matter  that  involves  the  general  law 
of  property,  and  should  be  examined  further  in  that  context.249 
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249 


[1947]  O.R.  11  (C.A.).  See,  also,  Re  Richardson's  Will  Trusts,  [1958]  Ch.  504, 
commented  upon  in  "Notes"  (1958),  74  L.Q.Rev.  182,  where  Megarry  states,  at  184, 
that  "England  lacks  the  device  of  the  spendthrift  trust  in  the  American  sense,  but  it  is 
far  from  clear  that  the  fullest  possible  use  is  being  made  of  the  existing  machinery  of 
protective  and  discretionary  trusts". 

248  R.S.O.  1980,  c.  146. 

The  Commission,  at  present,  has  on  its  agenda  a  project  dealing  with  the  Basic  Principles 
of  Land  Law,  which  will  examine  restraints  on  alienation  in  greater  detail. 

We  did  consider  whether  a  restraint  on  voluntary  alienation  should  be  permitted  by 
way  of  a  protective  trust,  but  only  to  the  maximum  of  the  particular  beneficiary's  support 
needs,  an  idea  derived  from  the  laws  of  some  American  states  that  have  statutorily 
modified  the  case  law  spendthrift  trust.  We  considered  the  New  York  provision  that 
permits  spendthrifts  to  assign  within  the  family  (spouse,  issue,  ancestor,  brother,  sister, 
uncle,  aunt,  nephew  or  niece)  any  income  received  from  the  spendthrift  trust  in  excess 
of  $10,000  per  annum.  No  such  family  member  may  receive  other  than  as  a  donee,  and 
none  may  himself  alienate  except  within  the  same  class  of  the  spendthrift  beneficiary's 
relations.  Our  own  preference  would  have  been  to  allow  any  alienation,  whether  gratui- 
tous or  for  value,  over  the  maintenance  needs  of  the  beneficiary  and  his  dependants, 
including  support  and  maintenance  claims.  Wc  were  attempting  to  find  a  formula  for  the 
assessment  of  need,  so  that  the  discretion  of  the  court  need  not  again  be  involved.  See 
supra,  note  244. 
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A  restraint  as  to  involuntary  alienation,  however,  has  wider  implications. 
It  denies  an  unsecured  creditor  or  a  trustee  in  bankruptcy  the  income  of  the 
trust  arising  after  a  creditor  attempts  to  recover  or  the  protected  life  tenant  is 
put  into  bankruptcy,  even  though  the  life  tenant  enjoyed  all  income  arising 
prior  to  these  events.  The  protective  trust  employed  in  practice  intends  pro- 
tection not  only  against  sale,  mortgage,  charging,  and  actions  of  that  kind  by 
the  beneficiary  himself,  but  events  whereby  the  life  tenant  "would  be  deprived 
of  the  right  to  receive  the  [income]  or  any  part  thereof'.250  These  "events" 
clearly  include  the  claims  of  creditors  or  of  a  trustee  in  bankruptcy. 

An  ordinary  bankrupt  is  entitled  to  retain  only  such  part  of  his  property 
as  is  necessary  for  the  essential  support  and  needs  of  himself  and  his  depen- 
dants.251 We  do  not  consider  it  right  that  a  protected  life  tenant,  whose 
property  rights  disappear  upon  his  creditor  claiming  payment  or  upon  his 
being  put  into  bankruptcy,  should  have  an  advantage,  not  shared  by  others, 
through  the  discretionary  trust,  under  which  he  has  no  property  rights,  and 
possibly  a  further  protected  life  interest  at  a  later  time  with  respect  to  the 
same  property.  It  could  also  be  said  that  an  immediate  discretionary  trust 
denies  unsecured  creditors  of  the  beneficiary  a  recovery  that  the  lifestyle  of 
the  beneficiary,  who  is  receiving  payments  of  trust  income  or  capital  even 
though  he  has  no  right  to  this  income  or  capital,  might  have  led  them  to 
expect. 

While  we  would  not  preclude  the  insertion  in  trust  instruments  of  the 
device  of  the  protective  trust,  we  believe  that  creditors  should  have  greater 
rights  than  they  have  at  present  to  reach  the  interest  of  the  protected  benefi- 
ciary. We  have  concluded,  therefore,  that,  where  an  instrument  creates  a 
restraint  on  involuntary  alienation  by  way  of  an  equitable  determinable  inter- 
est, followed  by  a  discretionary  trust  in  favour  of  the  former  interest  holder 
and  a  volunteer  class  of  beneficiaries,  creditors  of  the  principal  beneficiary 
should  be  able  to  apply  to  the  court  for  payment  out  of  future  income  of  the 
trust.  In  a  particularly  severe  case,  the  court  should  also  be  able  to  order  that 
capital  of  the  trust  be  available  to  a  creditor,  if  future  income  would  be 
inadequate.  In  a  case  of  demonstrated  need,  the  principal  beneficiary,  that  is, 
the  former  limited  interest  holder,  should  be  entitled  to  ask  the  court,  where 
an  application  by  a  creditor  has  been  brought,  that  he  be  permitted  an  income 
under  the  discretionary  trust  that  will  supply  the  basic  needs  of  himself  and 
his  dependants.252 

Accordingly,  we  recommend  that  the  revised  Act  should  provide  that, 
where  property  is  held  on  trust  for  a  person  -  "the  protected  beneficiary"  - 
for  an  interest  that  is  determinable  on  a  claim  being  made  by  a  creditor  or 


250 
251 
252 


English  Trustee  Act,  1925,  supra,  note  45,  s.  33(l)(i). 

Bankruptcy  Act,  R.S.C.  1970,  c.  B-3,  s.  47(b). 

Alternatively,  the  revised  Trustee  Act  might  have  simply  stated  that  no  protective  trust 
may  validly  restrain  involuntary  alienation.  This  would  mean  that  the  life  interest  would 
continue,  despite  claims  by  creditors  or  the  life  tenant's  trustee  in  bankruptcy,  and  that 
future  income  would  therefore  be  attachable.  However,  we  have  preferred  a  course  that 
would  permit  the  court  to  examine  the  circumstances  in  which  the  debt  arose. 
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trustee  in  bankruptcy  against  the  income  payable  to  the  protected  beneficiary, 
such  a  claimant  should  be  able  to  apply  to  the  court  for  payment  of  his  claim, 
and  that  the  court  should  be  empowered  to  order  the  payment  of  the  claim 
out  of  income  arising  from  the  trust  until  the  interest  but  for  the  determina- 
bility  would  have  terminated.253 

We  further  recommend  that,  if  it  is  established  to  the  satisfaction  of  the 
court  that  any  successive  beneficiary,  including  any  beneficiary  of  a  discre- 
tionary trust,  as  to  the  income  or  capital  of  the  trust,  has  derived  any  benefit 
from  any  debt  incurred  by  the  protected  beneficiary,  payment  of  which  is 
being  sought  by  the  creditor,  the  court  should  be  empowered  to  order  that  the 
whole  or  part  of  the  capital  of  the  trust  be  released  from  the  trust  to  meet,  in 
whole  or  in  part,  the  claim  of  the  creditor  or  trustee  in  bankruptcy  of  the 
protected  beneficiary. 
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We  also  recommend  that  the  court  should  be  able  to  allow  the  protected 
beneficiary  to  receive,  whether  or  not  at  the  further  discretion  of  the  trustees, 
such  income  as,  in  the  opinion  of  the  court,  will  provide  reasonable  mainte- 
nance for  the  beneficiary  and  his  dependants.255 

The  fact  that  we  have  not  recommended  the  adoption  of  section  33  of  the 
English  Trustee  Act,  1925,  which  would  introduce  the  protective  trust  in  the 
revised  Trustee  Act,  does  not  affect  in  any  way  the  ability  of  settlors  or 
testators  to  provide  expressly  for  such  a  trust  in  the  trust  instrument,  if  they 
so  choose.  Nonetheless,  we  are  of  the  view  that  our  proposed  provisions 
regarding  the  ability  of  creditors  to  apply  to  the  court  for  payment  of  their 
claims  from  the  interest  of  the  "protected  beneficiary"  should  not  be  capable 
of  exclusion  by  the  settlor  or  testator.  If  such  were  the  case,  trust  instruments 
would  probably,  as  a  matter  of  course,  exclude  the  proposed  statutory  pro- 
vision in  order  to  provide  the  protected  beneficiary  with  the  maximum  pro- 
tection from  possible  creditors,  thereby  rendering  the  statutory  provision 
meaningless.  Accordingly,  we  recommend  that  the  proposed  provisions  re- 
garding the  ability  of  creditors  to  apply  to  the  court  for  payment  of  their 
claims  should  not  be  subject  to  a  contrary  intention  expressed  in  the  trust 
instrument.256 


Recommendations 

The  Commission  makes  the  following  recommendations: 

1 .  The  revised  Trustee  Act  should  contain  an  express  power  of  maintenance 
based  upon  section  31  of  the  English  Trustee  Act,  1925,  but  modified  in 
certain  respects  as  has  been  done  in  several  Commonwealth  jurisdictions. 


253  Draft  Bill,  s.  52(1). 

254  Ibid.,  s.  52(2). 

255  Ibid.,s.  52(3). 

256  Ibid.,  s.  52(4). 
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2.  The  proposed  statutory  power  of  maintenance  should  apply  to  all  interests 
of  whatever  nature  -  that  is,  whether  the  property  interest  is  vested  or 
contingent  -  unless  the  testator  or  settlor  has  expressly  provided  other- 
wise. 

3.  To  ensure  that  all  types  of  vested  interest  are  included  within  the  proposed 
statutory  provision,  the  revised  Trustee  Act  should  stipulate  that  a  vested 
interest  includes  an  interest  that  is  vested  absolutely,  defeasibly,  whether 
in  whole  or  in  part,  determinably,  or  deferred  as  to  possession. 

4.  The  revised  Trustee  Act  should  provide  expressly  that,  notwithstanding 
the  terms  of  the  trust  instrument,  all  vested  and  contingent  interests, 
whether  arising  by  will  or  otherwise  and  whatever  the  nature  of  the 
property  subject  to  them,  should  carry  the  intermediate  income  from  the 
date  the  interest  arises,  except  so  far  as  such  income  or  a  part  of  it  is 
expressly  disposed  of  otherwise. 

5 .  The  proposed  statutory  power  of  maintenance  in  the  revised  Trustee  Act 
should  be  exercisable  by  the  trustees  in  their  sole  discretion  in  favour  of 
a  beneficiary  during  his  minority,  whether  or  not  there  is  any  other  fund 
applicable  to  the  same  purpose  or  any  person  is  bound  by  law  to  provide 
for  the  maintenance  or  education  of  the  beneficiary. 

6.  In  addition  to  authorizing  the  payment  of  the  whole  or  such  part  of  the 
income  of  the  property  as  may  in  all  the  circumstances  be  reasonable  for 
the  maintenance,  education,  or  benefit  of  a  minor,  the  revised  Trustee 
Act  should  provide  expressly  that  income  may  be  available  for  purposes 
related  to  advancement  in  life. 

7.  Regarding  the  position  of  a  beneficiary  whose  interest  remains  contingent 
after  he  attains  majority,  the  revised  Trustee  Act  should  contain  a  provi- 
sion to  the  effect  that,  in  the  case  of  any  person  who  has  attained  the  age 
of  eighteen  years  and  does  not  have  an  income  or  capital  interest  vested 
in  interest  and  in  possession,  the  trustees  may,  until  he  either  attains  such 
an  interest  or  dies,  or  until  failure  of  his  interest,  pay  to  that  person  for 
his  benefit  the  whole  or  any  part  of  the  income  as  they  in  their  sole 
discretion  think  fit,  whether  or  not  there  is  any  other  fund  available  for 
payments  to  him. 

8.  Where  a  person  who  under  our  previous  recommendations  would  be 
entitled  to  receive  discretionary  income  payments  is  or  has  been  married, 
the  trustees  may  exercise  their  discretionary  power  to  pay  that  income, 
by  way  of  sub-trust  or  otherwise,  in  favour  of  the  existing  or  former 
husband  or  wife  or  the  children  of  the  person  so  qualified,  including  the 
children  of  a  former  marriage,  where  in  the  sole  discretion  of  the  trustees 
they  consider  the  circumstances  appropriate  and  to  the  benefit  of  the 
person  so  qualified. 

9.  The  revised  Act  should  contain  a  provision  dealing  with  accumulated 
income  similar  to  section  31(2)  of  the  English  Trustee  Act,  1925,  but 
amended  in  certain  respects.  Specifically,  the  revised  Trustee  Act  should 
provide: 
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(a)  that  the  excess  income  accumulated  prior  to  full  vesting  shall  be  paid 
to  the  beneficiary  at  majority  or  full  vesting,  whichever  is  later; 

(b)  that  the  personal  representatives  of  a  beneficiary  with  a  vested  interest 
who  dies  in  infancy,  or  of  an  adult  beneficiary  with  a  vested  interest 
who  dies  prior  to  the  vesting  in  possession,  shall  be  entitled  to  receive 
the  accumulated  excess  income.  However,  this  provision  should  not 
be  viewed  as  entitling  a  person  who  has  an  interest  in  capital  vested 
in  interest  to  call  for  the  capital  or  the  accumulations  during  his 
lifetime  other  than  at  the  close  of  his  minority  or  when  his  interest 
vests  in  possession,  whichever  occurs  last; 

(c)  that  for  all  purposes  where  a  contingent  interest  is  involved,  and 
where  the  beneficiary  dies  or  the  interest  fails  before  the  contingency 
occurs,  accumulations  accrue  to  capital;  and 

(d)  that,  during  the  minority  of  the  beneficiary  or  during  such  further 
time  as  under  our  recommendations  maintenance  may  be  paid,  trust- 
ees may  pay  or  apply  the  accumulated  income  or  any  part  of  it  as  if 
the  accumulations  were  income  arising  in  that  current  year. 

10.  The  revised  Trustee  Act  should  contain  a  provision  to  the  effect  that 
trustees  may  pay  or  apply  income  or  accumulations  for  the  past  mainte- 
nance, education,  advancement  in  life,  or  benefit  of  a  person  who  is  a 
minor,  and  may  pay  accumulations  as  they  think  fit  for  the  benefit  of 
persons  mentioned  in  Recommendations  7  and  8. 

1 1 .  The  revised  Trustee  Act  should  provide  that  the  proposed  statutory  power 
of  maintenance  applies  to  all  trusts  whenever  created,  except  as  follows: 

(a)  where  a  contrary  intention  is  expressed  in  the  trust  instrument; 

(b)  where  a  trust  would,  but  for  the  proposed  statutory  power  of  main- 
tenance, constitute  a  spousal  trust  under  the  terms  of  the  Income  Tax 
Act  (Canada),  in  which  case  the  statutory  power  of  maintenance 
should  only  apply  if  the  trust  instrument  expressly  so  provides;  and 

(c)  where  the  trust  instrument  under  which  the  interest  arises  takes  effect 
before  the  revised  Act  comes  into  force. 

12.  The  revised  Trustee  Act  should  contain  an  express  power  of  advancement 
based  upon  section  32  of  the  English  Trustee  Act,  1925,  but  modified  in 
certain  respects  as  has  been  done  in  several  Commonwealth  jurisdictions. 

13.  The  proposed  statutory  power  of  advancement  in  the  revised  Trustee  Act 
should  provide  that,  where  property  is  held  by  trustees  in  trust  for  a 
person  for  any  interest  in  capital,  whether  vested  or  contingent,  and 
whether  the  interest  is  in  possession  or  in  remainder  or  reversion,  the 
trustees  may  pay  or  apply  the  capital  or  part  of  it,  or  sell,  mortgage,  or 
charge  any  capital  asset  with  a  view  to  such  payment  or  application,  or 
transfer  any  capital  asset,  for  the  maintenance,  education,  including  past 
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maintenance  or  education,  advancement  in  life,  or  benefit  of  such  person, 
if  a  minor,  or  for  any  purpose  that  is  to  his  benefit,  if  an  adult,  as  the 
trustees  in  their  sole  discretion  think  fit. 

14.  The  revised  Trustee  Act  should  provide  that  "vested"  in  this  context 
includes  an  interest  that  is  vested  absolutely,  or  defeasibly,  whether  in 
whole  or  in  part,  determinably  or  deferred  as  to  possession. 

15.  The  revised  Trustee  Act  should  contain  a  provision  to  the  effect  that, 
where  a  beneficiary  who  qualifies  for  payments  of  capital  is  or  has  been 
married,  the  trustees  may  exercise  the  statutory  power  of  advancement, 
by  way  of  sub-trust  or  otherwise,  in  favour  of  the  existing  or  former 
husband  or  wife  or  the  children  of  the  person  so  qualified,  including  the 
children  of  a  former  marriage ,  where ,  in  the  sole  discretion  of  the  trustees , 
they  consider  the  circumstances  appropriate  and  to  the  benefit  of  the 
person  so  qualified. 

16.  Regarding  the  scope  of  the  proposed  statutory  power  of  advancement, 
the  revised  Trustee  Act  should  provide  as  follows: 

(a)  that  the  trustees  may  pay,  transfer,  or  apply  to  or  for  a  person  entitled 
to  the  advance  of  capital  a  sum  not  exceeding  $10,000,  or  one-half 
the  value  of  the  interest  of  such  person,  whichever  is  greater; 

(b)  that  the  trustees  may  apply  to  the  court  for  consent  to  pay,  transfer, 
or  apply  any  sum  greater  than  the  amount  stipulated  in  (a); 

(c)  that  no  payment,  transfer,  or  application  of  capital  may  be  made  that 
would  prejudice  any  person  entitled  to  any  prior  life  or  other  interest, 
whether  vested  or  contingent,  in  the  money  or  asset  paid,  transferred, 
or  applied,  unless  that  person  is  in  existence  and  of  full  age  and 
consents  in  writing  to  the  payment,  transfer,  or  application,  or  unless 
the  court,  on  the  application  of  the  trustees,  so  orders;  and 

(d)  that  no  capital  may  be  paid,  transferred,  or  applied  for  the  mainte- 
nance, education,  past  maintenance  or  education,  advancement  in 
life,  or  benefit  of  a  qualified  person,  unless  the  income  or  accumu- 
lated surplus  income  is  not  available  under  the  terms  of  the  trust 
instrument  for  such  purposes,  or  the  income  or  accumulated  surplus 
income  so  available  is  insufficient  or  exhausted. 

17.  The  revised  Trustee  Act  should  provide  that,  where  a  power  to  pay, 
transfer,  or  apply  property  for  the  maintenance,  education,  past  mainte- 
nance or  education,  advancement  in  life,  or  benefit  of  a  beneficiary  is 
vested  in  trustees  by  statute  or  by  the  trust  instrument,  the  trustees  when 
exercising  the  power  have,  and  should  be  deemed  always  to  have  had, 
authority  to  impose  on  the  person  receiving  such  payment  any  condition, 
whether  as  to  repayment,  payment  of  interest,  giving  security,  or  other- 
wise, and  that,  at  any  time  after  imposing  such  a  condition,  the  trustees 
may,  either  wholly  or  in  part,  waive  the  condition  or  release  any  obli- 
gation undertaken  or  any  security  given  by  reason  of  the  condition. 
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18.  The  revised  Trustee  Act  should  contain  a  provision  to  the  effect  that,  in 
determining  the  amount  or  value  of  the  property  that  trustees  who  have 
imposed  such  a  condition  may  pay,  transfer,  or  apply  in  exercise  of  the 
power  to  advance  capital,  any  money  or  asset  repaid  or  retransferred  to 
the  trustees  or  recovered  by  them  should  be  deemed  not  to  have  been  so 
paid,  transferred,  or  applied  by  the  trustee. 

19.  The  revised  Trustee  Act  should  provide  that  there  is  no  obligation  upon 
trustees  to  impose  any  condition,  but  that,  if  conditions  are  imposed, 
trustees  are  not  liable  for  any  loss  incurred  in  respect  of  any  asset  trans- 
ferred or  applied,  including  loss  that  arises  because  of  the  failure  of  a 
person  who  is  subject  to  a  condition  to  discharge  the  obligation  imposed 
by  the  condition. 

20.  The  revised  Trustee  Act  should  provide  that,  when  imposing  a  condition 
as  to  security,  trustees  are  not  affected  by  any  restrictions  upon  the 
investment  of  the  trust  funds,  whether  imposed  by  the  Ontario  Accumu- 
lations Act  or  by  the  trust  instrument. 

21.  The  revised  Trustee  Act  should  provide  that,  where  a  person  qualified 
under  our  recommendations  to  receive  capital  by  way  of  advancement, 
or  any  other  person,  is  or  becomes  absolutely  and  inde feasibly  entitled 
to  the  share  in  the  trust  capital  in  which  the  person  qualified  had  a  vested 
or  contingent  interest  when  the  money  or  asset  was  paid,  transferred,  or 
applied,  that  money  or  asset  must  be  brought  into  account  as  part  of  that 
share  of  the  trust  capital. 

22.  The  revised  Trustee  Act  should  provide  that  the  statutory  power  of  ad- 
vancement applies  to  all  trusts  whenever  created,  except  as  follows: 

(a)  where  a  contrary  intention  is  expressed  in  the  trust  instrument;  but  a 
direction  to  accumulate  income  should  not  in  itself  be  evidence  of  a 
contrary  intention;  and 

(b)  where  a  trust  would,  but  for  the  proposed  statutory  power  of  advance- 
ment, constitute  a  spousal  trust  under  the  terms  of  the  Income  Tax 
Act  (Canada);  in  that  case,  the  statutory  power  of  advancement  should 
only  apply  if  the  trust  instrument  expressly  so  provides. 

23.  A  statutory  form  of  protective  trust  should  not  be  introduced  in  the  revised 
Ontario  Trustee  Act. 

24.  While  settlors  and  testators  should  not  be  precluded  from  including  pro- 
visions for  protective  trusts  in  trust  instruments,  creditors  should  have  a 
right  to  apply  to  the  court  to  reach  the  interest  of  the  protected  beneficiary. 
Accordingly,  the  revised  Trustee  Act  should  contain  a  provision  to  the 
effect  that,  where  property  is  held  on  trust  for  a  person  -  "the  protected 
beneficiary"  -  for  an  interest  that  is  determinable  on  a  claim  being  made 
by  a  creditor  or  trustee  in  bankruptcy  against  the  income  payable  to  the 
protected  beneficiary,  such  a  claimant  may  apply  to  the  court  for  payment 
of  his  claim,  and  the  court  may  order  the  payment  of  the  claim  out  of 
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income  arising  from  the  trust  until  the  interest  but  for  the  determinability 
would  have  terminated. 

25.  The  revised  Trustee  Act  should  provide  that,  if  it  is  established  to  the 
satisfaction  of  the  court  that  any  successive  beneficiary,  including  any 
beneficiary  of  a  discretionary  trust,  as  to  the  income  or  capital  of  the 
trust,  has  derived  any  benefit  from  any  debt  incurred  by  the  protected 
beneficiary,  payment  of  which  is  being  sought  by  a  creditor,  the  court 
may  order  that  the  whole  or  part  of  the  capital  of  the  trust  be  released 
from  the  trust  to  meet,  in  whole  or  in  part,  the  claim  of  the  creditor  or 
trustee  in  bankruptcy  of  the  protected  beneficiary. 

26.  The  revised  Trustee  Act  should  provide  that  the  court  may  allow  the 
protected  beneficiary  to  receive,  whether  or  not  at  the  further  discretion 
of  the  trustees,  such  income  as  in  the  opinion  of  the  court  will  provide 
reasonable  maintenance  for  the  beneficiary  and  his  dependants. 

27.  Recommendations  24,  25,  and  26  should  not  be  subject  to  a  contrary 
intention  expressed  in  the  trust  instrument. 


CHAPTER  6 


CONTRIBUTION  AND 
INDEMNITY  AMONG 
TRUSTEES 


1.     THE  RIGHTS  OF  TRUSTEES:  AN  OVERVIEW 

First  and  last  a  trustee  is  a  fiduciary.  A  trustee  has  duties  to  discharge, 
and  has  powers  and  discretions  conferred  upon  him  to  enable  him  to  carry 
out  his  tasks.  Although  a  trustee  is  managing  property  for  the  benefit  of 
others,  nonetheless,  he  is  vested  with  title  to  that  property  in  his  own  name 
and  is  responsible  to  third  parties  as  the  owner.  A  trustee  also  contracts  in  his 
own  name,  and  is  personally  liable  for  torts  arising  out  of  his  fiduciary  acts, 
as  well  as  those  associated  with  the  property  of  which  he  is  the  vested  title 
holder.  Accordingly,  a  trustee  has  certain  rights  and  protections,  as  does  an 
agent  at  law. 

For  example,  a  trustee  is  entitled  to  be  reimbursed  from  the  trust  assets1 
for  any  expense  that  he  incurs  personally  while  acting  in  the  course  of  his 
duties.2  Any  obligation  of  a  contractual  or  tortious  nature  that  imposes  costs 
upon  him  personally,  and  which  was  assumed  or  incurred  without  any  breach 
of  trust  on  his  part,  is  also  not  his  to  bear;  a  trustee  may  recover  these  costs 
from  the  trust  property.  Indeed,  there  is  no  reason  why  a  trustee  should 
sustain  any  costs,  even  initially,  on  behalf  of  the  trust.  When  contracting  with 
a  third  party  on  behalf  of  the  trust,  a  trustee  may  have  a  term  introduced  in 
the  contract  that  he  undertakes  no  personal  liability.  In  these  circumstances, 
the  third  party  has  recourse  only  against  the  trust  property;  the  third  party 
assumes  the  risk  of  the  availability  and  adequacy  of  those  resources  to  com- 
pensate him  in  the  event  of  a  breach  of  contract  by  the  trustee.  Of  course,  if 
the  third  party  is  unwilling  to  agree  to  such  an  exculpatory  clause,  the  trustee 
will  remain  personally  liable,  although,  as  stated,  in  the  absence  of  breach  of 
trust,  he  may  recover  any  costs  from  the  trust  assets. 

Other  protections  recognize  the  trustee's  essentially  managerial  task. 
Statute  confers  upon  him  the  right  to  obtain  the  opinion,  advice,  or  direction 


1  In  the  Canadian  common  law  provinces,  the  trustee  also  has  a  statutory  right  to  remu- 
neration: in  Ontario,  see  Trustee  Act,  R.S.O.  1980,  c.  512,  s.  61 . 

2  The  trust  beneficiary  also  has  a  personal  obligation  to  indemnify  the  trustee  for  liabilities 
properly  incurred  by  the  latter:  see  Hardoon  v.  Belilios,  [1901 1  A.C.  1 18  (P.C.),  cited 
with  approval  in  Matheson  v.  Salah  (1962),  33  D.L.R.  (2d)  146  (N.S.S.C.),  at  150-51. 
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of  the  court  if  he  is  in  doubt  about  the  meaning  of  the  trust  instrument,  or  as 
to  the  law  concerning  any  factual  situation  in  which  he  finds  himself.3  He 
may  also  pay  moneys  into  court  where  the  entitled  beneficiary  is  a  minor,  or 
where  other  circumstances  justify  him  in  seeking  this  protection  for  trust 
funds.4  At  the  close  of  the  trust,  or  on  his  retirement  or  otherwise  ceasing  to 
be  a  trustee,  he  is  entitled  to  have  his  accounts  settled  to  the  satisfaction  of 
the  beneficiaries  or  of  the  court,  and  then  to  be  granted  a  release  or  discharge 
from  any  further  liability.5 

Rights  also  attach  to  a  trustee  when  breach  of  trust  occurs.  As  we  dis- 
cussed in  chapter  2,6  the  court  has  a  statutory  discretion  to  excuse  a  trustee 
wholly  or  in  part  from  any  personal  liability  for  his  breach  of  trust  and, 
accordingly,  to  relieve  him  from  the  obligation  to  make  good  the  loss  that 
the  trust  has  suffered.7  In  such  a  case,  if  he  is  the  sole  trustee,  the  trust 
beneficiaries  effectively  bear  the  amount  of  loss  for  which  the  trustee  was 
excused.  If  he  is  one  of  two  or  more  trustees,  however,  the  result  is  different. 
Co-trustees  are  jointly  and  severally  liable  for  breach  of  trust,  that  is,  for 
making  good  the  loss  to  the  trust.8  The  beneficiaries  may  therefore  proceed 
against  all,  some,  or  any  one  of  the  trustees  to  recover  the  whole  of  the  loss 
to  the  trust.  It  follows  that,  first,  the  trust  beneficiaries  will  look  to  the  non- 
excused  trustee  or  trustees  to  make  good  the  loss,  and,  secondly,  that,  after 
the  trust  has  been  compensated,  the  non-excused  trustees  will  be  prevented 
from  looking  to  the  excused  trustee  for  the  whole  or  a  part  of  the  contribution 
that,  as  between  the  trustees  themselves,  he  would  otherwise  have  been 
compelled  to  make. 

Equity  also  extends  protection  to  a  sole  trustee  or  co-trustees  against  a 
suit  brought  by  beneficiaries  for  loss  incurred  by  the  trust.  Under  the  case 
law9  and  statute,10  trustees  are  entitled  to  be  indemnified  out  of  the  interest  of 
any  trust  beneficiary  who  has  instigated,  requested,  or  consented  in  writing 
to  the  breach  of  trust  in  question.  A  beneficiary  who  does  none  of  these 
things,  but  who  participates  in  the  breach,  becomes  a  constructive  trustee,  a 
fact  that  the  appointed  trustee  may  plead  if  later  sued  by  the  beneficiary  for 
the  loss  caused  to  the  trust  by  the  breach.  The  indemnification  may  be  to  the 


10 


Trustee  Act,  supra,  note  1,  s.  60. 

Ibid.,  s.  36. 

See  Hayton  (ed.),  Underhill's  Law  relating  to  Trusts  and  Trustees  (13th  ed.,  1979),  at 
61 1  et  seq. 

See  supra,  ch.  2,  sec.  2(d). 

Trustee  Act,  supra,  note  1,  s.  35.  See,  also,  Draft  Bill,  s.  69. 

Williams,  Joint  Obligations  (1949),  at  159.  If  a  man  is  severally  as  well  as  jointly 
obligated,  he  remains  liable  to  an  action  by  the  injured  party,  though  that  party  has 
already  secured  judgment  against  another  of  the  jointly  obligated  persons.  This  does  not 
mean  that  the  injured  party  can  recover  his  loss  more  than  once;  it  means  that  he  can 
proceed  against  another  of  the  obligated  persons  if  he  is  unable  to  enforce  the  full 
judgment  against  the  first. 

See,  for  example,  Underhill's  Law  relating  to  Trusts  and  Trustees,  supra,  note  5,  at 
747  et  seq. 

In  Ontario,  see  the  Trustee  Act,  supra,  note  1,  s.  34.  See,  also,  Waters,  Law  of  Trusts 
in  Canada  (1974),  at  856-61 . 
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extent  of  the  whole  or  part  of  the  beneficial  interest,  as  the  court  thinks  fit, 
and,  in  judging  the  equity  of  the  situation,  the  court  is  not  concerned  with 
whether  the  beneficiary  benefited  personally  from  the  breach.  If  a  beneficiary 
has  merely  consented  to  the  breach  of  trust,  on  the  other  hand,  under  the  case 
law  he  must  be  shown  to  have  personally  benefited."  This  type  of  indemnity 
does  not,  however,  permit  the  trustees  to  put  trust  moneys  otherwise  due  to 
the  beneficiary  into  their  own  pockets,  the  trustees  having  already  compen- 
sated the  trust  for  the  loss.  It  is  merely  a  defence  to  trustees  who  are  sued  by 
a  beneficiary,  whether  or  not  he  was  the  beneficiary  involved  in  the  breach. 
They  ask  that  they  be  indemnified  by  the  impounding  of  the  involved  bene- 
ficiary's interest.12 

Nevertheless,  there  are  circumstances  in  which  a  trustee  is  entitled  to  be 
indemnified  by  way  of  recoupment.  These  arise  out  of  the  law  of  contribution 
and  indemnity  as  between  trustees  liable  for  breach  of  trust.  As  we  have  seen, 
each  co-trustee  who  is  liable  for  breach  of  trust  has  a  responsibility  to  the 
trust  to  make  good  the  whole  of  the  loss  that  has  occurred.  In  other  words, 
because  the  law  considers  trustees  to  be  jointly  and  severally  liable,  the 
beneficiaries  can  recover  the  whole  from  any  one  trustee.  Thereafter,  as 
between  themselves,  the  other  trustees  who  are  also  liable  for  the  breach  of 
trust  have  a  duty  to  contribute  to  the  trustee  who  has  compensated  the  trust.13 
That  is,  in  the  absence  of  the  court  excusing  any  of  the  trustees  for  the  breach 
under  its  statutory  discretion,  all  trustees  are  liable  for  contribution.  Of 
course,  if  all  the  liable  trustees  are  joined  in  the  action  brought  by  the  injured 
beneficiaries,  the  court  may  order  each  to  pay  a  share  at  that  juncture. 

Generally,  trustees  share  equally,  on  the  basis  that  equality  is  equity;14  to 
pay  a  share  is  to  contribute.  In  certain  circumstances,  however,  a  trustee  will 
have  to  pay  more  than  his  share.  A  trustee  will  have  to  indemnify  the  trustee 
who  has  made  good  the  loss  -  that  is,  to  pay  an  amount  equal  to  the  whole 
of  the  compensation  to  the  trust  that  the  other  trustee  has  made  -  where  his 
own  conduct  constituted  fraud,  or  where  his  co-trustees  relied  upon  the 
correctness  of  his  legal  advice  as  a  solicitor-trustee.  In  effect,  the  trustee  with 
a  duty  to  indemnify  carries  the  entire  burden  of  making  good  the  loss  to  the 
trust.  In  other  cases,  where  a  trustee  also  has  a  beneficial  interest,  he  will  be 
compelled  to  indemnify  his  co-trustees  to  the  extent  of  the  value  of  that 
beneficial  interest. 

While,  for  the  most  part,  the  law  governing  the  rights  and  protections  of 
trustees  is  satisfactory,  we  are  of  the  view  that  one  area,  contribution  and 
indemnity  among  trustees,  deserves  our  attention.  Accordingly,  we  now  turn 
to  an  examination  of  the  law  of  contribution  and  indemnity  among  trustees 
in  greater  detail. 


1 '  See  Pettit,  Equity  and  the  Law  of  Trusts  (4th  ed. ,  1979),  at  386. 

12  Underfill!' s  Law  relating  to  Trusts  and  Trustees,  supra,  note  5,  at  753. 

13  See  Waters,  supra,  note  10,  at  854-56. 

14  See  Williams,  Joint  Torts  and  Contributory  Negligence  ( 1 95 1 ),  at  1 27,  and  Pettit,  supra, 
note  1 1 ,  at  382.  However,  if  a  liable  trustee  is  insolvent  when  contribution  is  sought 
from  him,  the  solvent  liable  co-trustees  have  a  contribution  obligation  equal  to  their 
number:  see  Scott,  The  Law  of  Trusts  (3d  ed.,  1967),  §  258,  at  2209. 
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2.     CONTRIBUTION  AND  INDEMNITY:  THE  PRESENT  LAW 

In  Ontario,  there  are  no  statutory  provisions  that  deal  directly  with  the 
issue  of  contribution  and  indemnity  among  trustees.  Rather,  the  matter  is 
governed  by  the  common  law,  or,  if  a  testator  or  settlor  provides,  by  express 
terms  contained  in  the  trust  instrument.  The  case  law,  as  we  have  seen, 
provides  that  when  contribution  takes  place  among  trustees  each  trustee  must 
contribute  an  equal  share.  Generally  speaking,  equity  is  not  concerned  that 
one  trustee's  breach  may  be  more  grievous  than  that  of  another.  No  trustee 
is  primarily  responsible  for  the  conduct  of  the  trust's  affairs,  unless  the  trust 
instrument  provides  to  the  contrary.  In  other  words,  subject  to  any  provision 
in  the  trust  instrument,  all  those  in  breach  are,  prima  facie,*5  in  a  position  of 
parity. 

In  the  exceptional  case,  however,  such  as  where  a  trustee  is  in  breach 
because  of  fraud,  the  courts  of  Equity  traditionally  adopted  the  view  that  the 
loss  should  lie  where  it  falls.16  Accordingly,  a  fraudulent  trustee  would  be 
responsible  for  the  entire  loss  incurred  by  the  trust.  In  addition,  as  mentioned 
previously,  there  are  several  other  situations  where  a  court  will  order  that, 
rather  than  contribute  an  equal  share  with  the  other  trustees  for  the  loss,  a 
trustee  must  indemnify,  that  is,  make  good  the  entire  loss  occasioned  by  the 
breach.  It  is  these  indemnity  circumstances  that  we  now  turn  to  consider. 

(a)  The  Case  Law  Indemnities 

There  are  few  case  law  authorities  on  indemnity,  and  the  law  still  requires 
some  clarification.  In  a  sense,  the  case  law  is  not  yet  fully  developed  in  the 
Commonwealth  jurisdictions,  because  the  limits  of  the  obligation  to  indem- 
nify are  still  not  firmly  established.  First,  there  is  the  issue  of  indemnity  itself, 
and  the  circumstances  in  which  that  obligation  will  arise.  Initially,  the  courts 
were  willing  to  order  indemnification  of  the  loss  by  a  trustee  primarily  in  two 
situations:  first,  in  the  case  of  the  trustee  who  had  fraudulently  appropriated 
trust  property;  and  secondly,  in  the  case  of  the  solicitor-trustee  who  had 
caused  the  breach  of  trust  by  misinforming  his  co-trustees  as  to  the  law. 
However,  as  Cotton  L.J.  said  in  the  following  passage  from  Bahin  v.  Hughes, 
these  instances  should  not  be  considered  exhaustive:17 

Now  I  think  it  wrong  to  lay  down  any  limitation  of  the  circumstances  under 
which  one  trustee  would  be  held  liable  to  the  other  for  indemnity,  both  having 
been  held  liable  to  the  cestui  que  trust;  but  so  far  as  cases  have  gone  at  present, 
relief  has  only  been  granted  against  a  trustee  who  has  himself  got  the  benefit  of 
the  breach  of  trust,  or  between  whom  and  his  co-trustees  there  has  existed  a 
relation,  which  will  justify  the  Court  in  treating  him  as  solely  liable  for  the  breach 
of  trust. 

In  Chillingworth  v.  Chambers™  ten  years  later,  the  Court  of  Appeal  in 
England  returned  to  review  the  cases  on  this  issue,  and  confirmed  a  third 


15  See  Waters,  supra,  note  10,  at  854-56. 

16  See  Williams,  supra,  note  14,  at  127,  and  Pettit,  supra,  note  1 1,  at  369,  n.  1. 

17  Bahin  v.  Hughes  (1886),  31  Ch.  D.  390  (C.A.),  at  395-96. 

18  Chillingworth  v.  Chambers,  [1896]  1  Ch.  685  (C.A.). 
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situation  where  a  trustee  would  be  ordered  to  make  good  the  loss  incurred  by 
the  trust.  Where  the  trustee  is  also  a  beneficiary,  he  will  be  required  to 
indemnify  to  the  extent  of  his  beneficial  interest. 

The  case  law  therefore  provides  for  one  of  two  results:  equal  contribution 
among  trustees,  or  indemnification,  either  in  toto  by  a  fraudulent  trustee,  or 
trustee-solicitor,  or,  in  the  case  of  a  trustee-beneficiary,  to  the  extent  of  his 
beneficial  interest. 19  There  is  no  middle  course.  To  date,  equity  has  recognized 
only  three  situations  in  which  the  parity  of  position  of  those  in  breach  will  be 
altered  in  favour  of  indemnification.  And,  where  one  of  those  situations 
exists,  whatever  the  merits  of  the  case  of  the  fraudulent  trustee,  solicitor- 
trustee,  or  trustee-beneficiary,  the  other  co-trustees  have  a  right  to  be  indem- 
nified. But,  as  Cotton  L.J.  has  said,  equity  does  not  regard  the  list  of  in- 
demnity situations  as  closed,  and  it  is  possible  that  further  situations  may  be 
recognized  in  the  future. 

The  developing  state  of  the  case  law  is  revealed  in  a  second  feature  of 
this  branch  of  the  law.  The  elements  of  two  of  the  three  existing  indemnity 
situations  -  the  fraudulent  trustee  and  trustee-beneficiary  -  are  not  settled, 
and  the  position  of  a  solicitor-trustee  appears  to  be  part  of  a  wider  principle 
that  has  not  as  yet  been  acknowledged  by  the  courts. 

With  respect  to  the  first  indemnity  situation,  Bahin  v.  Hughes  is  authority 
for  the  proposition  that  the  fraudulent  trustee  will  only  be  required  to  indem- 
nify his  co-trustees  where  he  has  "got  the  money  into  his  own  hands,  and 
made  use  of  it".20  The  case  suggests  that  the  fraudulent  trustee  will  be  required 
to  indemnify  his  fellow  trustees  only  where  a  benefit  has  been  acquired  for 
himself.21  If  "use  of  the  trust  money  by  the  fraudulent  trustee  is  an  element, 
does  that  include  not  only  use  for  his  own  benefit,  but  also  use  for  the 
exclusive  benefit  of  another?  Traditionally,  fraud  itself  has  been  regarded  as 
the  gravest  offence.  For  this  reason,  the  fraudulent  trustee  is  barred  from 
receiving  any  assistance  from  the  court,  and  courts  of  Equity  will  not  entertain 
a  claim  for  contribution  brought  by  one  fraudulent  trustee  against  another. 
Yet,  is  fraud  enough  to  require  the  perpetrator  to  indemnify  another  whose 
breach  arose  from  negligence?  The  case  authorities  afford  no  definite  answer 
to  these  questions.  Moreover,  because  of  the  provisions  of  the  Negligence 
Act,22  there  is  a  question  whether  this  common  law  indemnity  rule  still  exists 


19  See  Waters,  supra,  note  10,  at  854-56. 

20  Supra,  note  17,  at  395. 

21  Ibid.,  at  395-96. 

22  Negligence  Act,  R.S.O.  1980,  c.  315,  s.  2.  It  is  an  arguable  point  whether  statute  has 
removed  the  rule  in  England.  See  Williams,  supra,  note  14,  at  126-29,  and  Hanbury 
andMaudsIey,  AfodferwEgw/Tv  (1  lined.,  1981),  at  646.  In  MacDonald  v.  Hauer  (1976), 
72D.L.R.  (3d)  110,  [1977]  1  W.W.R.  51  (Sask.  C.A.),  no  reference  was  made  to  the 
rule,  although  the  liability  inter  se  of  two  fraudulent  co-trustees  was  under  consideration. 
The  rule  survives  in  the  United  States:  see  Scott,  supra,  note  14,  §  258.3,  at  2213.  See, 
also,  Williams,  supra,  note  14,  at  450-5 1 ,  on  the  English  Law  Reform  (Married  Women 
and  Tortfeasors)  Act,  1935 ,  25  &  26  Geo.  5,  c.  30.  It  should  be  noted  that  in  England, 
as  in  Nova  Scotia,  New  Brunswick,  and  Alberta,  contributory  negligence  and  tortfeasors1 
contribution  liabilities  are  dealt  with  in  separate  statutes:  see  Alberta  Institute  of  Law 
Research  and  Reform.  Working  Paper,  Contributory  Negligence  and  Concurrent  Tort- 
feasors (March,  1975),  at  1-5.  In  Matheson  v.  Salah,  supra,  note  2,  Coffin  J.  permitted 
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in  Ontario,  although  the  prevalent  view  is  that  the  rule  is  not  affected  by  that 
Act,  which  is  generally  regarded  as  concerned  exclusively  with  tortfeasors. 

With  respect  to  the  second  indemnity  situation,  the  liability  of  the  solic- 
itor-trustee to  indemnify  his  liable  co-trustees  who  acted  as  they  did  solely 
because  of  his  advice,  this  appears  to  be  part  of  a  wider  principle,  recognized 
in  the  American  Restatement  on  Trusts,23  that  the  trustee  who  must  indemnify 
his  co-trustees  is  the  one  who  is  substantially  more  blameworthy.  Section 
258  of  the  Restatement  provides  as  follows: 

258. —  Contribution  or  Indemnity  from  Co-trustee 

(1)  Except  as  stated  in  Subsection  (2),  where  two  trustees  are  liable  to  the 
beneficiary  for  a  breach  of  trust,  each  of  them  is  entitled  to  contribution  from  the 
other,  except  that 

(a)  if  one  of  them  is  substantially  more  at  fault  than  the  other,  he  is  not 
entitled  to  contribution  from  the  other  but  the  other  is  entitled  to  in- 
demnity from  him;  or 

(b)  if  one  of  them  receives  a  benefit  from  the  breach  of  trust,  the  other  is 
entitled  to  indemnity  from  him  to  the  extent  of  the  benefit;  and  for  any 
further  liability,  if  neither  is  more  at  fault  than  the  other,  each  is  entitled 
to  contribution. 

(2)  A  trustee  who  commits  a  breach  of  trust  in  bad  faith  is  not  entitled  to 
contribution  or  indemnity  from  his  co-trustee. 

In  Bahin  v.  Hughes,  as  we  have  seen,  Cotton  L.J.  explained  the  solicitor- 
trustee  indemnity  merely  as  a  situation  "which  will  justify  the  court"  in 
treating  the  trustee  as  solely  liable  for  the  breach.24  The  true  rationale  for  this 
indemnity,  however,  appears  to  be  greater  fault,  as  the  American  sources 
suggest.  If  it  were  causation,  the  co-trustees  themselves  would  not  have  been 
liable  initially  for  breach.  Yet,  if  the  wider  principle  of  relative  culpability25 
is  the  real  basis  for  this  type  of  indemnity,  it  is  clear  that  adjusted  contribution 
shares  would  better  achieve  this  principle  than  an  indemnity  on  all  occasions. 
On  the  other  hand,  it  has  to  be  said  that,  in  England  to  this  date,  only  the 
solicitor-trustee  has  been  required  to  indemnify  in  such  circumstances,  and 
that  in  Canada  the  position  with  respect  to  this  indemnity  situation  is  totally 
unexplored.  There  the  matter  stands. 

The  problem  of  personal  benefit,  discussed  in  connection  with  the  case 
of  the  fraudulent  trustee,  also  arises  with  the  third  indemnity  situation,  namely, 


23 


24 

25 


defendants  to  proceed  to  trial  joining  third  parties  for  breach  of  trust  liability,  and  seeking 
from  those  third  parties  contribution  or  indemnity  under  the  Nova  Scotia  Tortfeasors 
Act,  R.S.N.S.  1954,  c.  291,  as  amended  (now  R.S.N.S.  1967,  c.  307).  However,  he 
made  no  allusion  to  the  controversy  or  concerning  the  construction  to  be  put  upon  the 
Act. 

American  Law  Institute,  Restatement  of  the  Law,  Second  -  Trusts  2d  (1959),  §  258,  at 
650-51. 

Supra,  note  17,  at  396. 

The  American  rationale  would  logically  be  restricted  to  circumstances  where  the  liability 
of  each  trustee  in  breach  arises  out  of  negligence. 
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where  the  beneficiary  is  also  a  trustee.  In  Chillingworth  v.  Chambers*" 
Lindley  L.J.  was  of  the  view  that  it  is  irrelevant  whether  the  trustee-benefi- 
ciary benefited  personally  from  the  breach.  The  fact  that  he  is  a  beneficiary 
requires  him  to  indemnify.  On  the  other  hand,  Kay  L.J.  considered  the 
acquisition  of  personal  benefit  to  be  a  necessary  factor,  while  A.L.  Smith 
L.J.  took  no  clear  position.  This  case  remains  the  leading  authority  on  the 
scope  of  indemnity  by  a  trustee-beneficiary,  both  in  England  and  in  the 
Commonwealth  jurisdictions. 

In  one  respect,  however,  a  Saskatchewan  decision  has  carried  this  in- 
demnity situation  further,  in  that  a  fraudulent  trustee  was  held  to  be  entitled 
to  invoke  it  against  an  equally  fraudulent  co-trustee,  who  was  also  a  benefi- 
ciary. In  MacDonald  v.  Hauer,21  one  of  three  appointed  co-trustees  was  left 
on  his  own  to  manage  the  trust  property.  Together  with  a  friend,  he  engaged 
in  a  fraudulent  scheme,  which  took  the  form  of  both  parties  trading  with  trust 
property  for  their  personal,  mutual,  and  unauthorized  advantage.  The  friend 
thus  became  a  constructive  trustee,  and  so,  like  the  appointed  trustee,  subject 
to  the  law  of  contribution  and  indemnity.  Both  trustees,  one  appointed,  the 
other  constructive,  were  fraudulent,  and  both  had  "made  use  of  the  trust 
property  for  a  common  benefit.  In  an  action  against  both  of  them  for  the  loss 
caused  to  the  trust,  the  appointed  trustee  was  nevertheless  ordered  to  indem- 
nify the  constructive  trustee  because  of,  and  to  the  extent  of,  his  (the  appointed 
trustee's)  beneficial  interest  in  the  trust.  The  point  seems  to  be  that  the  friend, 
the  constructive  trustee,  had  a  right  to  indemnity  notwithstanding  the  equally 
fraudulent  nature  of  his  own  conduct. 


(b)  The  Statutory  Excusing  Power 

In  1896,  the  year  in  which  Chillingworth  v.  Chambers  was  decided, 
Parliament  at  Westminster  conferred  upon  the  courts  in  England  the  statutory 
discretion  to  excuse  trustees  for  breach  of  trust.28  Today,  this  power  is  to  be 
found  in  section  35  of  the  Ontario  Trustee  Act,  and,  as  discussed  in  chapter 
2,  we  have  recommended  the  retention  of  this  judicial  discretion.29  Pursuant 
to  the  statutory  discretion,  the  court  may  relieve  a  trustee  who  is  in  breach  of 
trust,  either  wholly  or  partly,  from  personal  liability  for  the  same,  provided 
that  he  acted  honestly  and  reasonably  and  ought  fairly  to  be  excused  for  the 
breach.  Essentially,  the  courts  are  left  to  exercise  their  discretion  on  the  basis 
of  the  facts  in  each  case.30 

The  significance  of  this  judicial  discretion  for  present  purposes  is  that, 
where  there  are  co-trustees,  it  affords  the  court  a  means  of  adjusting  the 
contribution  that  would  arise  ordinarily  among  trustees  for  breach  of  trust. 
For  instance,  the  court  can  analyze  the  reasons  for  the  loss  to  the  trust,  and 
find  that  some  aspects  of  the  events  were  caused  by  one  trustee's  conduct, 


26  Supra,  note  18. 

27  MacDonald  v.  Hauer,  supra,  note  22. 

28  Judicial  Trustees  Act,  1896,  59  &  60  Vict.,  c.  35,  s.  3  (U.K.). 

29  See  Draft  Bill,  s.  69. 

30  See  supra,  ch.  2,  sec.  2(d). 
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while  both  trustees  caused  the  remaining  events  to  occur.  It  can  also  bring 
about  an  indemnity-type  result  by  totally  excusing  one  of  the  trustees.  In 
hales,  Wohlleben  v.  Canada  Permanent  Trust  Co.,31  for  example,  the  British 
Columbia  Court  of  Appeal  found  an  adjusted  contribution  to  be  appropriate 
between  the  individual  trustee  and  the  co-trustee,  a  trust  company,12  while 
the  Supreme  Court  of  Canada  considered  that  the  conduct  of  the  trust  company 
and  the  circumstances  of  the  individual  trustee  justified  a  finding  that  resulted 
in  the  corporate  trustee  effectively  indemnifying  the  individual  trustee.  In 
MacDonald  v.  Hauer,  the  Saskatchewan  Court  of  Appeal  would  have  excused 
totally  two  of  the  three  appointed  trustees,  thus  shifting  the  entire  responsi- 
bility for  making  good  the  loss  to  the  third  appointed  trustee  and  the  construc- 
tive trustee.33 

In  both  cases,  there  is,  indeed,  a  strong  implication  that  the  courts  were 
thinking  in  terms  of  comparative  blameworthiness.  But,  of  course,  the  trustee 
who  is  to  be  excused  must  have  acted  honestly  and  reasonably;  this  discre- 
tionary power  to  excuse  cannot  therefore  be  used  indiscriminately  to  bring 
about  unequal  contribution  based  upon  relative  culpability.  Nevertheless,  the 
excusing  power  has  produced  a  new  situation,  which  did  not  exist  when  the 
leading  cases  on  contribution  and  indemnity  among  trustees  were  decided. 
Athough  this  aspect  of  the  judicial  excusing  power  is  not  discussed  in  the 
texts  on  the  law  of  trusts34  nor,  it  would  appear,  in  any  Commonwealth 
judgment,  it  seems  to  create  a  situation  where,  in  many  instances,  equal 
contribution,  adjusted  contribution,  or  indemnity  can  be  produced,  according 
to  the  exercise  of  the  discretion  by  the  court  in  deciding  on  the  merits  of  each 
case.35 


3.     REFORM  IN  ENGLAND 

In  1977,  in  a  Report  entitled  Law  of  Contract,  Report  on  Contribution, 
the  English  Law  Commission36  recommended  that  legislation  be  introduced 


31  [1977J2S.C.R.  302,(1977),70D.L.R.(3d)257,  [1976]  6  W.W.R.  10.  For  a  comment, 
see  Waters,  "Trusts  and  Trustees  -  A  cause  celebre:  Measure  of  Damages  for  Breach  of 
Trust  -  Duties  and  Liabilities  as  Co-Trustees  -  Professional  Trustees  -  Standard  of  Care" 
(1977),  55  Can.  B.  Rev.  342. 

32  Fates,  Wohlleben  v.  Canada  Permanent  Trust  Co.  (1974),  55  D.L.R.  (3d)  239,  [1975] 
3W.W.R.400(B.C.C.A.). 

33  MacDonald  v.  Hauer,  supra,  note  22.  The  trial  judge  ([1973]  3  W.W.R.  484  (Sask. 
Q.B.),  at  502-03)  actually  exercised  the  excusing  power  in  favour  of  one  of  the  appointed 
trustees,  without  such  relief  being  sought. 

See  Waters,  "Liability  Between  Co-Trustees  -  Another  Contest:  MacDonald  v.  Hauer'' 
(1977),  4  Estates  Q.  12 

This  assumes,  of  course,  that  the  excusing  power  will  be  invoked  by  one  or  more  of  the 
co-trustees.  In  the  Fales  case,  both  the  trust  company  and  the  widow  sought  to  be 
excused.  In  MacDonald  v.  Hauer,  the  two  levels  of  court  volunteered  that  they  would 
have  exercised  the  power  in  favour  of  the  uninvolved  appointed  trustees.  In  Singlehurst 
v.  Tapscott  Steamship  Co.  Ltd.,  [1899]  W.N.  133  (C.A.),  it  was  said,  however,  that 
the  section  need  not  be  specially  pleaded,  and  this  appears  to  have  been  the  view  of  the 
trial  and  appeal  courts  in  MacDonald  v.  Hauer. 

The  Law  Commission,  Law  of  Contract,  Report  on  Contribution  (Law  Com.  No.  79, 
1977)  (hereinafter  referred  to  as  "English  Contribution  Report"). 


M 
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conferring  upon  any  person  who  is  liable  in  respect  of  damage  suffered  by 
another  the  right  to  recover  contribution  from  any  other  person  also  liable  in 
respect  of  the  same  damage.  It  proposed  that  the  courts  be  enabled  to  assess 
the  contribution  in  such  cases  on  the  basis  of  what  is  "just  and  equitable 
having  regard  to  the  extent  of  that  person's  responsibility  for  the  damage"  in 
question.37  The  Report  also  proposed  that  the  courts  be  empowered  to  make 
any  assessment,  ranging  from  a  total  exemption  from  liability  to  contribute 
to  requiring  a  party  to  provide  a  total  indemnity.38 

The  Report  recommended  that  no  issue  be  permitted  to  arise  concerning 
whether  the  claimant  to  contribution  is  liable  under  one  head  of  legal  obli- 
gation and  the  defendant  under  another.  It  was  intended  that  the  courts  should 
be  able  to  entertain  and  award  contribution  wherever  it  is  equitable  to  do  so. 
As  a  consequence,  it  would  be  immaterial  whether  the  person  against  whom 
the  claim  was  made  was  "liable  in  respect  of  a  tort,  breach  of  contract,  breach 
of  trust  or  on  any  other  ground  whatsoever"  with  regard  to  the  damage  in 
question.39 

The  following  year,  Parliament  substantially  adopted  this  Report  in  the 
Civil  Liability  (Contribution)  Act  J978.40  Its  effect,  among  other  things,  is 
that,  in  any  case  where  co-trustees  are  liable  for  breach  of  trust,  the  court 
may  now  adjust  the  contributions  among  those  trustees  in  any  proportions  the 
court  thinks  "just  and  equitable".  Another  recommendation  of  the  Commis- 
sion was  also  adopted  by  the  Act  in  section  7(3);  that  is,  that  the  "common 
law  rights  of  indemnity,  where  they  existed,  should  be  preserved".41  Section 
7(3)  of  the  Act  states  that  "any  express  or  implied  contractual  or  other  right 
to  indemnity"42  is  to  be  unaffected  by  the  Act,  and  it  also  provides  that  the 
"right  to  recover  contribution  [under  the  Act]  supersedes  any  right  ...  to 
recover  contribution  (as  distinct  from  indemnity)  otherwise  than  under  this 
Act  in  corrresponding  circumstances".  This  would  appear  to  have  the  effect 
of  abolishing  among  co-trustees  the  equity  rule  requiring  equal  contributions 
and  replacing  it  by  the  new  adjustment  rule.  Nonetheless,  the  three  indemnity 
situations  contained  in  the  case  law  remain,43  together  with  any  other  in- 
demnity situation  that  the  courts  may  in  future  prescribe,  and  any  express  or 
implied  indemnity  terms  contained  in  the  trust  instrument. 


37  Ibid.,  at  34,  s.  3(4)  of  the  Draft  Bill.  This  particular  language  was  taken  from  the  Law 
Reform  (Married  Women  and  Tortfeasors)  Act,  1935 ,  supra,  note  22,  s.  6(2). 

38  English  Contribution  Report,  supra,  note  36,  at  34,  s.  3(5)  of  the  Draft  Bill. 

39  Ibid.,  at  38,  s.  5(1  )(6)  of  the  Draft  Bill. 

40  Civil  Liability  (Contribution)  Act  1 978,  c.  47  (U.K.). 

41  English  Contribution  Report,  supra,  note  36,  at  7,  para.  26.  The  view  of  the  Alberta 
Institute  of  Law  Research  and  Reform,  expressed  in  its  Working  Paper,  supra,  note  22, 
at  38,  was  also  that  the  tort  indemnity  situations  are  "based  on  sound  policy  and  have 
not  caused  difficulty". 

42  Emphasis  added. 

43  In  The  Law  Commission's  Working  Paper  No.  59  on  Contribution  ( 1975),  at  12,  para. 
20,  Bahin  v.  Hughes,  supra,  note  17,  is  cited  as  an  example  of  the  undesirable  state  of 
the  case  law,  permitting  as  it  does  only  equal  contribution  or  indemnity.  See,  also,  the 
final  English  Contribution  Report,  supra,  note  36,  at  8,  para.  28. 
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The  Report  does  not  discuss  the  subject  of  contribution  and  indemnity  in 
the  law  of  trusts,  but  only  in  the  context  of  contract,  tort,  and  quasi-contract, 
and  the  debates  in  Parliament  cast  no  further  light  on  the  matter.  Accordingly, 
it  does  not  appear  that  the  Commission  and  Parliament  turned  their  minds, 
for  example,  to  the  issue  whether  the  case  law  indemnity  situations  should 
be  retained  in  the  law  of  trusts  in  particular.  On  the  other  hand,  although  no 
mention  is  made  in  the  Report  of  the  judicial  excusing  power  contained  in 
the  English  Trustee  Act,  1925,  it  would  seem  quite  clear  that  any  calculation 
of  contribution  among  trustees  in  the  future  will  be  made  expressly  under  the 
Civil  Liability  (Contribution)  Act  1978.  It  would  appear  to  be  the  case, 
however,  that  a  trustee  who  has  the  right  to  an  indemnity  under  the  case  law 
may  assert  it,  and  thus  oust  the  jurisdiction  of  the  court  to  make  a  "just  and 
equitable"  contribution  assessment,  even  though  the  court  may  consider  the 
latter  course  more  appropriate. 

4.     CONCLUSIONS 

There  are  essentially  three  alternatives  that  might  be  adopted.  The  first 
involves  the  retention  of  the  principle  of  equal  contribution  obligations  among 
trustees  for  breach  of  trust,  save  for  an  indemnity  in  the  three  circumstances 
established  by  the  case  law  and  such  further  case  law  situations  as  may 
develop.  The  second  approach  would  be  that  of  the  English  Civil  Liability 
(Contribution)  Act  1978,  namely,  a  statutory  contribution  obligation  whereby 
the  liability  of  each  co-trustee  found  responsible  would  be  in  proportion  to 
his  relative  culpability,  plus  the  retention  of  the  present  case  law  indemnities. 
The  third  alternative  also  involves  adjusted  contributions  among  trustees 
proportionate  to  their  relative  responsibility;  however,  the  right  to  any  in- 
demnity otherwise  at  law  would  be  abolished.  In  this  last  approach,  an 
indemnity  obligation  would  occur  either  where  the  court  determined  that  a 
co-trustee  should  be  able  to  look  to  no  other  trustee  for  a  contribution,  or 
where  the  trust  instrument  contained  an  express  provision  dealing  with  in- 
demnity among  the  trustees. 

The  first  alternative  would  require  no  substantial  change  in  the  law,  but 
advantage  could  be  taken  of  the  redrafting  of  the  Trustee  Act  to  remove  the 
uncertainties  of,  and  to  rationalize,  the  existing  indemnities.  The  American 
Restatement44  accomplishes  both  objectives,  so  far  as  this  is  possible,  and  is 
generally  accepted  as  representing  the  existing  law  in  the  United  States.45  An 
obligation  to  indemnify  would  arise  if  a  co-trustee  committed  a  breach  of 
trust  "in  bad  faith".46  Self-benefit  would  usually  be  the  object  of  the  trustee's 
conduct,  but  it  would  not  be  a  necessary  element.  A  second  obligation  to 
indemnify  would  arise  where  one  trustee  is  "substantially  more  at  fault"  than 
the  others.47  This  is  the  rationalization  of  the  solicitor-trustee  obligation  to 
indemnify.  The  third  obligation  to  indemnify  would  take  the  element  of  self- 
benefit  and  make  it  the  ground  for  an  independent  obligation;  one  who  has 


44  Supra,  note  23. 

45  See  Scott,  supra,  note  14,  §  258. 1-3,  at  2210-2213. 

46  Supra,  note  23,  §  258(2). 

47  Ibid.,  §  258(1  )(a). 
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received  a  benefit  would  indemnify  his  fellows  to  the  extent  of  that  benefit.48 
Once  he  has  so  indemnified  his  co-trustees,  the  benefiting  trustee  would  have 
a  right  of  contribution  for  any  remaining  loss,  unless  another  indemnity 
obligation  also  applies.  It  will  be  noted  that  the  theme  of  all  three  obligations 
is  the  improper  conduct  of  the  obligated  trustee.  A  trustee  does  not  have  the 
obligation  to  indemnify  just  because  he  is  also  a  beneficiary.  In  MacDonald 
v.  Hauer^  for  instance,  the  fraudulent,  appointed  trustee-beneficiary  would 
not  have  had  the  obligation  to  indemnify  his  equally  fraudulent  friend,  the 
constructive  trustee,  just  because  of  the  former's  beneficial  interest,  and 
therefore  to  the  extent  of  that  interest. 

However,  it  would  appear  that,  in  the  United  States,  as  under  the  present 
law  in  Ontario,  equal  contributions  are  due  unless  a  trustee's  right  to  contri- 
bution from  his  co-trustees  is  replaced  by  a  duty  to  indemnify  them.  The 
result  of  this  position  is  that  the  existence  of  a  duty  to  indemnify  turns  upon 
the  meaning  of  "bad  faith",  "substantially  more  at  fault",  and  receipt  of  "a 
benefit".  Does  wilful  default  constitute  "bad  faith"  or  will  mere  negligence 
suffice?  Does  a  wilful  encroachment  upon  capital  by  the  active  trustee  in 
favour  of  a  needy  life  tenant,  when  there  is  no  power  in  the  instrument  to 
encroach  and  the  co-trustee  has  not  paid  sufficient  attention  to  realize  what  is 
happening,  give  rise  to  an  obligation  by  the  active  trustee  to  indemnify  the 
inactive  trustee?  And  what  amount  of  self-benefit  is  needed  in  order  to  call 
the  duty  to  indemnify  into  effect? 

These  problems  would  admittedly  lose  much  of  their  significance  if 
adjusted  contributions  were  possible  among  the  liable  co-trustees,  decided  in 
relation  to  what  is  "just  and  equitable",  and  this  is  where  the  recent  changes 
to  the  law  of  contribution  in  England  have  become  significant.  On  the  other 
hand,  if  we  are  correct  in  our  conclusion  that  the  three  case  law  indemnity 
situations  remain  in  effect  in  England,  the  question  arises  whether  any  trustee 
should  retain  the  right  to  be  indemnified  where  the  court  is  enabled  to  adjust 
the  contribution  obligations  to  reflect  the  actual  merits  among  the  liable  co- 
trustees. Indeed,  is  there  any  case  for  retaining  such  rights  of  indemnity  when 
adjusted  contributions  to  the  point  of  indemnification  are  available? 

When  one  considers  that  the  statutory  excusing  power  already  permits 
the  courts  in  Ontario,  as  in  all  the  Canadian  common  law  provinces,  to  adjust 
the  burden  of  financial  liability  as  among  trustees  to  a  significant  degree,  it 
is  evident  that  a  new  direction  is  already  with  us.  The  indemnities  of  the  case 
law  reflect  a  nineteenth  century  attempt  on  the  part  of  the  courts  to  correct 
the  inequities  that  flow  from  the  equal  contribution  obligation.  The  judicial 
excusing  power  has  begun  the  process  of  rendering  these  attempts  unneces- 
sary. 

The  third  course  of  action  therefore  has  a  ready  appeal.  It  resembles  the 
English  reform,  but  would  abolish  the  three  case  law  indemnities  together 
with  the  power  of  the  courts  under  the  case  law  to  define  further  situations 
where  a  trustee  has  a  right  to  be  indemnified.  However,  it  could  be  said  that, 


48  Ibid.,  §  258(1  )(b). 

49  MacDonald  v.  Hauer,  supra,  note  22. 
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whatever  the  merits  of  this  approach,  it  replaces  a  right  to  an  equal  contri- 
bution from  each  solvent  and  liable  co-trustee,  and  a  right  to  a  complete 
indemnity  in  specific  circumstances,  with  the  uncertainties  of  outcome  asso- 
ciated with  a  discretion  in  the  court  to  allocate  the  burden  of  liability  among 
co-trustees  in  each  case  according  to  the  particular  merits  of  the  parties  as 
perceived  by  the  court. 

We  do  not  find  this  objection  persuasive.  Rather,  we  agree  with  The  Law 
Commission  in  England  that,  where  damages  are  concerned,  as  opposed  to 
debt,  a  judicial  discretion  to  determine  what  is  "just  and  equitable"  between 
the  co-defendants  does  not  give  rise  to  the  undesirable  uncertainties  that  might 
arise  from  a  reallocation  between  parties  of  liability  inter  se  for  the  repayment 
to  the  creditor  of  a  debt,  which  is  a  predetermined  amount.50  Moreover,  we 
have  already  shown  that  the  elements  and  applicability  of  the  three  existing 
case  law  indemnity  situations  are  not  yet  settled  in  Anglo-Canadian  law,  so 
that  the  "specific  circumstances"  in  which  equity  permits  indemnity  are  not 
in  fact  entirely  clear.  Nor,  finally,  can  one  overlook  the  broad  discretion 
conferred  upon  the  courts  by  the  statutory  excusing  power,  a  power  whose 
existence  and  form  we  have  otherwise  found  to  be  a  useful  feature  of  the 
Trustee  Act.  To  give  the  courts  an  explicit  discretion  to  adjust  contributions 
would  be  to  provide  a  complement  to  the  judicial  excusing  power.  The  latter 
is  really  concerned  with  technical  breach,  whether  committed  by  a  co-trustee 
or  a  sole  trustee  who  has  acted  reasonably  and  in  good  faith,  and  should  not, 
in  our  view,  be  used  as  an  indirect  means  of  adjusting  contribution  among 
trustees. 

A  further  consideration  is  whether,  instead  of  the  revised  Trustee  Act 
providing  for  contribution  in  the  case  of  breach  of  trust,  it  would  be  preferable 
for  Ontario  to  have  one  Act  dealing  with  contribution  among  liable  parties, 
whatever  be  the  obligation  whose  breach  has  given  rise  to  the  claim  for 
damages  by  the  injured  person.51  The  English  Law  Commission,  and  subse- 
quently Parliament  at  Westminster,  favoured  the  latter  approach.  As  we 
previously  noted,  the  English  Commission  was  anxious  that  the  courts  should 
not  be  prevented  in  any  case  from  adjusting  the  contribution  liabilities  be- 
tween plaintiffs  and  defendants,  or  co-defendants,  because  those  parties  were 
in  breach  of  different  legal  obligations. 

The  Alberta  Institute  of  Law  Research  and  Reform  arrived  at  a  conclusion 
different  from  that  of  the  English  Law  Commission  concerning  the  location 
of  provisions  dealing  with  contribution  among  trustees.  In  its  Report  on 
Contributory  Negligence  and  Concurrent  Wrongdoers,  the  Institute  con- 
cluded that  "the  right  of  contribution  which  is  currently  available  as  between 
trustees  is  somewhat  defective.  We  think,  however,  that  a  provision  con- 
cerned with  contribution  between  trustees  should  appear  in  The  Trustee  Act".52 
The  Institute  deferred  to  a  subsequent  report  any  recommendation  concerning 
contribution  among  trustees. 


50  English  Contribution  Report,  supra,  note  36,  at  8,  para.  29. 

51  As  noted  previously,  the  Negligence  Act,  supra,  note  22,  s.  2,  may  not  be  this  embracing. 

2  Institute  of  Law  Research  and  Reform,  Report  No.  31,  Contributory  Negligence  and 
Concurrent  Wrongdoers  (April,  1979),  at  52. 
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In  principle,  we  can  see  the  merit  of  the  English  position,  but  it  is 
significant  that  in  its  Report,  as  well  as  in  the  Working  Paper  that  preceded 
the  Report,53  the  English  Commission's  examples  and  comments  are  couched 
wholly  in  terms  of  contractual,  quasi-contractual,  and  tortious  obligations.  It 
is  the  interrelationship  of  these  areas  of  the  law  that  would  appear  to  be 
essentially  served  by  the  enactment  of  a  single  Act.  Breach  of  trust,  as  an 
obligation  recognized  solely  in  Equity  courts,  has  had  a  separate  existence 
and  operation  from  common  law  obligations.  Indeed,  if  T,  a  trustee,  and  X, 
a  stranger  to  the  trust,  are  in  any  way  involved  in  circumstances  where  T's 
conduct  would  be  a  breach  of  trust,  it  is  difficult  to  imagine  a  situation  in 
which  X  would  not  also  be  liable  as  a  trustee  de  son  tort  (or  constructive 
trustee).54  We  are  not  aware  of  any  reported  instance  in  which  T  and  X  would 
not  both  be  liable  as  trustees.55 

For  these  reasons,  therefore,  we  do  not  see  why  the  revised  Trustee  Act 
should  not  carry  an  adjustment  of  contributions  provision  solely  for  breach 
of  trust  based  upon  the  relative  culpability  of  each  liable  trustee,  and  we 
recommend  that  such  a  provision  be  incorporated  in  the  revised  Trustee  Act.56 

The  legislation  that  we  propose  would  enable  the  courts  to  apportion 
liability  among  liable  co-trustees  simply  if  there  has  been  a  "breach  of  trust" 
on  the  part  of  each.  This  means  that  breach  arising  out  of  wilful  wrongdoing, 
as  well  as  negligent  wrongdoing,  would  be  brought  within  the  legislation, 
and  it  would  be  no  bar  to  the  court's  discretion  if  one  trustee  had  intentionally 
harmed  the  trust,  while  another  was  merely  negligent. 


53 
54 
55 


56 


Supra,  note  43. 

For  trusteeship  de  son  tort,  see  Waters,  supra,  note  10,  at  341-42. 

Williams,  supra,  note  14,  at  126  and  458,  gives,  as  an  example  of  a  trustee  and  a 
stranger,  X,  causing  actionable  loss  to  the  trust,  the  situation  where  through  the  negli- 
gence of  both  parties  a  house  belonging  to  the  trust  is  burnt  down.  T,  the  trustee,  is 
liable  for  a  breach  of  trust  to  B,  the  beneficiary;  and  X  is  liable  as  a  tortfeasor  to  the 
trust,  an  obligation  which  will  be  enforced  in  an  action  brought  by  T  as  trustee.  But  T 
is  not  a  tortfeasor,  either  vis-a-vis  B,  or  therefore  X.  It  follows  that,  if  T  sues  X  for  the 
whole  loss,  X  will  have  no  right  of  contribution  from  T  whose  personal  negligence  is 
irrelevant.  If  B  successfully  sues  T  for  the  whole  loss,  T  in  turn,  not  being  a  tortfeasor, 
will  have  no  means  of  securing  a  contribution  from  X. 

But  in  nine  out  often  such  cases,  X's  degree  of  involvement  with  the  trust  property 
would  make  him  a  trustee  de  son  tort,  and,  as  we  have  seen,  a  constructive  trustee  is 
subject  to  the  law  of  contribution  and  indemnity  as  between  trustees.  It  is  admittedly 
possible  for  one  person  to  become  a  constructive  trustee,  in  the  total  absence  of  any 
express  trust,  and  for  another  also  to  be  in  breach  of  an  obligation  arising  out  of  the 
same  events,  but  not  be  a  constructive  trustee.  However,  the  likelihood  of  such  a  situation 
occurring  is  sufficiently  small  that  to  withhold  a  contributions  provision  from  the  Trustee 
Act  on  this  account  seems  out  of  proportion. 

At  present,  the  Commission  has  on  its  programme  a  project  dealing  with  contribution 
among  wrongdoers,  which  will  examine  the  law  respecting  the  allocation  of  responsi- 
bility between  two  or  more  persons  whose  conduct  has  caused  the  same  injury,  as  well 
as  the  law  relating  to  contributory  negligence,  which  also  involves  the  apportionment  of 
loss.  However,  pending  the  completion  of  that  project,  we  are  of  the  view  that  recom- 
mendations concerning  contribution  among  trustees  should  be  made  in  the  context  of 
this  Report,  and  included  in  the  revised  Trustee  Act. 
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Accordingly,  we  recommend  that,  subject  to  any  express  limitation  of 
liability  in  the  trust  instrument  or  to  any  express  provision  in  the  trust  instru- 
ment as  to  contribution  or  indemnity,  the  proportions  in  which  co-trustees  in 
breach  of  trust  are  liable  as  between  themselves  for  making  good  the  loss  to 
the  trust,  or  the  amount  of  contribution  that  may  be  recovered  by  a  trustee 
from  any  co-trustee,  should  be  such  as  may  be  found  by  the  court  to  be  just 
and  equitable  having  regard  to  the  extent  of  the  responsibility  of  each  trustee 
in  breach  for  the  loss  caused.57  We  further  recommend  that  the  court  should 
be  able  to  exempt  a  trustee  from  liability  to  make  contribution  or  to  order  that 
any  contribution  due  to,  or  to  be  recovered  from,  a  trustee  amounts  to  a 
complete  indemnity.58  In  addition,  we  recommend  that  the  revised  Trustee 
Act  should  state  expressly  that  "breach  of  trust"  includes  any  act  or  omission, 
whether  intentional  or  negligent,  giving  rise  to  liability  of  a  trustee  to  the 
trust  beneficiaries.59 

We  would  also  abolish  the  rule,  if  it  still  exists  in  Ontario,  that,  if  there 
are  two  or  more  fraudulent  trustees,  the  court  will  not  compel  contribution  as 
between  those  parties.  We  are  of  the  view  that  the  court,  in  its  discretion, 
should  determine  what  is  the  most  appropriate  order  in  the  particular  circum- 
stances. Accordingly,  we  recommend  that  the  powers  conferred  upon  the 
court  to  order  contribution  among  co-trustees  based  upon  the  extent  of  re- 
sponsibility of  each  trustee  should  be  exercisable  even  where  both  the  trustee 
claiming  contribution  and  the  trustee  against  whom  the  claim  is  made  have 
acted  fraudulently  in  breach  of  trust.60  We  also  recommend  that,  where  a 
trustee  in  breach  of  trust  is  insolvent,  the  court  should  apportion  the  cost  of 
making  good  the  loss  to  the  trust  and  any  further  damages  among  the  solvent 
co-trustees  as  it  considers  appropriate. 


61 


We  would  also  retain  the  power,  contained,  at  present,  in  section  34(1) 
of  the  Trustee  Act,  whereby  the  court  may  impound  all  or  any  part  of  the 
interest  of  a  beneficiary  who  has  instigated,  requested  or  consented  to  the 
breach  of  trust  by  the  trustee  by  way  of  indemnity  to  the  trustee  or  person 
claiming  through  him.  Accordingly,  we  recommend  that,  where  trustees 
commit  a  breach  of  trust  at  the  instigation  or  request  or  with  the  consent  in 
writing  of  a  beneficiary,  the  court  should  be  able  to  make  an  order  impounding 
all  or  any  part  of  the  interest  of  the  beneficiary  in  the  trust  estate  by  way  of 
contribution  or  indemnity  to  the  trustees  or  persons  claiming  through  them.62 

If  the  above  recommendations  are  adopted,  we  are  of  the  view,  for  the 
reasons  stated,  that  the  right  to  indemnity  at  common  law  and,  in  particular, 
the  three  case  law  indemnities,  should  no  longer  be  available.  Accordingly, 
we  recommend  that  no  trustee  should  be  obligated  or  required  by  the  court  to 
make  contribution  to  or  to  indemnify  a  co-trustee,  except  as  provided  by  our 


57  Draft  Bill,  s.  54(1). 

58  Ibid.,s.  54(2). 

59  lbid.,%.  54(3). 

60  Ibid.,s.  54(4). 

61  Ibid.,s.  54(5). 

62  Ibid.,  s.  55. 
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recommendations.63  As  indicated,  our  recommendations  are  subject  to  any 
express  limitation  of  liability  expressed  in  the  trust  instrument,  or  to  any 
provision  in  the  trust  instrument  as  to  contribution  and  indemnity.64 

We  would  not  abolish  joint  and  several  liability  among  co-trustees.  In 
view  of  the  fiduciary  nature  of  the  trustee's  office,  we  think  there  should  be 
no  doubt  that  a  trustee  is  personally  liable  for  breaches  of  trust,  and  that  he 
can  be  asked  to  shoulder  the  entire  loss  incurred  by  the  trust.  It  should  not  lie 
in  his  mouth,  any  more  than  it  does  at  present,  to  say  that  the  trust  beneficiaries 
should  bear  the  loss  of  the  share  of  compensation  of  the  trust  owed  by  a 
trustee  who  is  insolvent  or  absent  leaving  no  assets.  Nor,  of  course,  should 
the  trustee  be  beyond  litigation  once  the  trust  beneficiaries  bring  action  against 
a  liable  co- trustee.  On  the  other  hand,  he  is  entitled  to  say  that,  if  the 
beneficiaries  have  settled  with  one  or  more  trustees  on  certain  terms,  he 
should  only  have  to  contribute  on  the  basis  of  what  the  court  considers  a 
reasonable  settlement  figure.  This  provision  is  reflected  in  the  Ontario  Neg- 
ligence Act,65  and  we  would  adopt  it  here.  Accordingly,  we  recommend  that 
the  revised  Act  should  provide  that,  where  the  beneficiaries  have  settled  with 
a  trustee  in  breach  of  trust  and  that  trustee  subsequently  seeks  contribution 
from  a  co-trustee,  the  court,  in  making  any  contribution  order,  should  deter- 
mine whether  the  settlement  figure  is  reasonable.66 

We  are  of  the  view  that,  because  of  the  nature  of  changes  in  the  present 
law  that  would  be  effected  by  our  recommendations  for  contribution  and 
indemnity  among  trustees,  special  transitional  provisions  are  required.  Ac- 
cordingly, we  recommend  that  these  recommendations  should  not  apply  in 
proceedings  for  breach  of  trust  commenced  before  the  revised  Act  comes  into 
force.67  In  addition,  we  recommend  that  nothing  in  these  recommendations 
should  affect  any  judicial  determination  as  to  liabilities  for  contribution  and 
indemnity  when  that  determination  was  made  before  the  revised  Act  comes 
into  force.68 

Finally,  we  wish  to  note  a  matter  that,  while  not  related  directly  to 
contribution  and  indemnity  among  trustees,  does  concern  the  extent  of  liabil- 
ity of  trustees,  namely,  where  a  trustee  acts  for  more  than  one  trust.  In  this 
circumstance,  we  are  of  the  view  that  it  should  be  clear  that,  in  the  absence 
of  fraud,  a  trustee  acting  for  more  than  one  trust  should  not  be  affected  by 
notice  of  any  matter  if  he  has  obtained  that  notice  merely  because  he  is  acting 
as  trustee  of  another  trust.  We  would  adopt  a  provision  to  this  effect  that 
appears  in  the  English  Trustee  Act,  J92569  and  in  several  of  the  Australian 
Trustee  Acts.70  Accordingly,  we  recommend  that  a  trustee  acting  for  more 


63  Ibid.,s.  54(7). 

64  lbid.,s.  54(1). 

65  Supra,  note  22,  s.  3. 

66  Draft  Bill,  s.  54(6). 

67  lbid.,s.  54(8). 

68  lbid.,s.  54(9). 

69  15  &  16  Geo.  5.c.  19,  s.  28  (U.K.) 

70  See,  for  example,  Queensland  Trusts  Act  1973,  Queensl.  Stat.  1973,  No.  24,  s.  69,  and 
Western  Australia  Trustees  Act,  1962,  W.  Austl.  Acts  1962,  No.  78,  s.  68. 
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than  one  trust,  or  as  a  personal  representative  of  an  estate,  should  not,  in  the 
absence  of  fraud,  be  affected  by  notice  of  any  instrument,  matter,  fact  or 
thing  in  relation  to  any  particular  trust  if  he  has  obtained  that  notice  merely 
by  reason  of  his  acting  or  having  acted  for  the  purposes  of  another  trust  or 
estate.71 


Recommendations 

The  Commission  makes  the  following  recommendations: 

1 .  The  present  law  whereby  co-trustees  in  breach  of  trust  have  an  obligation 
to  contribute  equally  among  themselves  to  the  cost  of  making  good  the 
loss  resulting  from  breach  of  trust  should  be  abolished  .  In  its  place,  the 
revised  Trustee  Act  should  provide  an  adjustment  of  contributions  pro- 
vision based  upon  the  relative  culpability  of  each  liable  trustee. 

2.  The  revised  Trustee  Act  should  provide  that,  subject  to  any  express 
limitation  of  liability  in  the  trust  instrument  or  to  any  express  provision 
in  the  trust  instrument  as  to  contribution  or  indemnity,  the  proportions  in 
which  co-trustees  in  breach  of  trust  are  liable  as  between  themselves  for 
making  good  the  loss  to  the  trust,  or  the  amount  of  contribution  which 
may  be  recovered  by  a  trustee  from  any  co-trustee,  are  such  as  may  be 
found  by  the  court  to  be  just  and  equitable  having  regard  to  the  extent  of 
the  responsibility  of  each  trustee  in  breach  for  the  loss  caused. 

3.  The  revised  Trustee  Act  should  provide  that  the  court  may  exempt  a 
trustee  from  liability  to  make  contribution  or  may  order  that  any  contri- 
bution due  to,  or  to  be  recovered  from,  a  trustee  shall  amount  to  a 
complete  indemnity. 

4.  The  revised  Trustee  Act  should  provide  that,  for  the  purposes  of  Rec- 
ommendation 2,  "breach  of  trust"  includes  any  act  or  omission,  whether 
intentional  or  negligent,  giving  rise  to  liability  of  a  trustee  to  the  trust 
beneficiaries. 

5.  The  revised  Trustee  Act  should  provide  that  the  powers  conferred  on  the 
court  to  order  contribution  among  co-trustees  based  upon  the  extent  of 
responsibility  of  each  trustee  are  exercisable  even  where  both  the  trustee 
claiming  contribution  and  the  trustee  against  whom  the  claim  is  made 
have  acted  fraudulently  in  breach  of  trust. 

6.  The  revised  Trustee  Act  should  provide  that,  where  a  trustee  in  breach  of 
trust  is  insolvent,  the  court  may  apportion  the  cost  of  making  good  the 
loss  to  the  trust  and  any  further  damages  among  the  solvent  co-trustees 
as  it  considers  appropriate. 

7.  The  revised  Trustee  Act  should  provide  that,  where  trustees  commit  a 
breach  of  trust  at  the  instigation  or  request  or  with  the  consent  in  writing 
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of  a  beneficiary,  the  court  may  make  an  order  impounding  all  or  any  part 
of  the  interest  of  the  beneficiary  in  the  trust  estate  by  way  of  contribution 
or  indemnity  to  the  trustees  or  persons  claiming  through  them. 

8.  The  right  to  indemnity  at  common  law  and,  in  particular,  the  three  case 
law  indemnities,  should  no  longer  be  available.  Accordingly,  the  revised 
Trustee  Act  should  make  it  clear  that  no  trustee  should  be  obligated  or 
required  by  the  court  to  make  contribution  to  or  to  indemnify  a  co-trustee, 
except  as  provided  by  our  recommendations. 

9.  Trustees  should  continue  to  be  jointly  and  severally  liable  for  breaches 
of  trust.  However,  the  revised  Trustee  Act  should  provide  expressly  that, 
where  the  beneficiaries  have  settled  with  a  trustee  in  breach  of  trust  and 
that  trustee  subsequently  seeks  contribution  from  a  co-trustee,  the  court, 
in  making  any  contribution  order,  may  determine  whether  the  settlement 
figure  is  reasonable. 

10.  The  revised  Trustee  Act  should  provide  that  the  above  recommendations 
do  not  apply  in  proceedings  for  breach  of  trust  commenced  before  the 
revised  Act  comes  into  force. 

1 1 .  The  revised  Trustee  Act  should  provide  that  nothing  in  the  above  rec- 
ommendations affects  any  judicial  determination  as  to  liabilities  for  con- 
tribution and  indemnity  when  that  determination  was  made  before  the 
revised  Act  comes  into  force. 

12.  The  revised  Trustee  Act  should  provide  that  a  trustee  acting  for  more 
than  one  trust,  or  as  a  personal  representative  of  an  estate,  is  not,  in  the 
absence  of  fraud,  affected  by  notice  of  any  instrument,  matter,  fact  or 
thing  in  relation  to  any  particular  trust  if  he  has  obtained  that  notice 
merely  by  reason  of  his  acting  or  having  acted  for  the  purposes  of  another 
trust  or  estate. 


CHAPTER  7 


VARIATION  AND 
TERMINATION  OF  TRUSTS 


1.     INTRODUCTION 

Most,  if  not  all,  instruments  that  create  trusts  set  out  the  terms  upon 
which  the  beneficiary  or  beneficiaries  are  to  enjoy  the  gift,  and  confer  upon 
the  trustees  certain  administrative  and  dispositive  powers  to  enable  them  to 
fulfill  these  terms.  The  terms  of  a  trust,  as  we  have  seen  by  way  of  examples 
in  previous  chapters  of  this  Report,  may  be  complex,  involving  numerous 
beneficiaries  and  extensive  discretionary  trustee  powers,  or  they  may  be 
relatively  simple.  Whatever  the  nature  and  extent  of  the  trust  terms,  however, 
once  the  trustees  have  carried  out  all  their  obligations  as  specified  by  the  trust 
instrument,  the  trust  terminates.  A  termination  is  the  coming  to  a  close  of  a 
trust,  and  it  normally  involves  the  distribution  of  the  trust  capital  to  benefi- 
ciaries who  take  absolutely. 

Nonetheless,  before  a  trust  has  run  its  natural  course  the  trustees  or, 
indeed,  the  beneficiaries  may  wish  to  see  one  or  more  of  the  trust  terms 
varied,  in  order  to  accommodate,  for  example,  changed  circumstances.  Al- 
ternatively, the  beneficiary  or  beneficiaries  may  wish  to  terminate  the  trust 
entirely  before  the  terms  of  the  trust  have  been  fulfilled.  Such  a  premature 
termination  of  the  trust  may  be  desired  for  numerous  reasons,  not  the  least  of 
which  being  the  desire  to  have  the  immediate  enjoyment  of  the  entire  gift  that 
is  being  held  under  the  terms  of  the  trust. 

At  present,  in  Ontario,  there  are  two  routes  available  to  trustees  and 
beneficiaries  who  wish  to  vary  or  to  terminate  prematurely  the  terms  of  a 
trust.  At  common  law,  under  a  rule  known  as  the  "rule  in  Saunders  v. 
Vautier\]  a  beneficiary  may,  in  certain  circumstances,  terminate  a  trust 
prematurely  without  the  approval  of  the  court.  Secondly,  where  the  common 
law  is  not  applicable,  beneficiaries  and  trustees  may  avail  themselves  of  the 
Variation  of  Trusts  Act,2  in  order  to  vary  or  to  revoke  the  trust  with  the 
approval  of  the  court  under  the  circumstances  provided  for  in  that  Act.  The 
issue  that  we  shall  discuss  in  this  chapter  is  whether  the  present  mechanisms 


1  Saunders  v.  Vautier  ( 1 84 1 ) ,  4  Beav.  1 15,  aff'd  Cr.  &  Ph.  240,  41  E.R.  482. 

2  Variation  of  Trusts  Act,  R.S.O.  1980,  c.  519. 
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available  for  the  variation  and  termination  of  trusts  are  satisfactory  to  the 
task,  or  whether  reform  in  this  area  of  the  law  should  be  considered. 

We  turn  to  examine  first  the  operation  of  the  variation  of  trusts  legislation, 
and  secondly  the  rule  in  Saunders  v.  Vautier. 

2.     PRESENT  LAW 

(a)  The  Variation  of  Tr usts  Act 

The  Variation  ofTrustsActwas  adopted  in  Ontario  in  1959, 3  and  followed 
the  provisions  of  the  Act  of  the  same  name  enacted  in  England  in  1958.4 
Pursuant  to  this  Act,  the  Supreme  Court  of  Ontario  is  empowered  to  consent 
to  a  variation  or  revocation  of  any  trust  on  behalf  of  those  beneficiaries  who 
are  minors,  unascertained  as  members  of  a  class  or  description,  unborn,  or 
contingently  entitled  after  a  protected  prior  estate.  The  Act  requires  that  an 
"arrangement"  be  put  before  the  Court  setting  out  the  proposed  terms  of  the 
variation  or  revocation  of  the  trust  in  question.  An  arrangement  may  be 
originated  by  any  person,  but,  in  effect,  must  be  acceptable  to  all  the  adult, 
ascertained,  and  capable  beneficiaries.5  The  Court  will  then  give  or  refuse  its 
consent  according  to  whether  it  is  of  the  view  that  the  proposed  terms  are  for 
the  benefit  of  the  minors,  the  unascertained,  and  the  unborn,6  and  whether, 
in  its  discretion,  "it  thinks  fit"  in  the  circumstances  to  approve  the  arrangement 
on  behalf  of  those  persons.7 

The  Act  expressly  enables  the  Court  to  entertain  proposals  "varying  or 
revoking  all  or  any  of  the  trusts  or  enlarging  the  powers  of  the  trustees  of 
managing  or  administering  any  of  the  property  subject  to  the  trusts".8  Ac- 
cordingly, the  Court  has  the  power  to  approve  an  alteration  of  any  term  of 
the  trust,  whether  it  be  administrative  or  dispositive,  and  the  power  to  approve 
a  premature  termination  of  the  trust.  This  language  has  been  construed  as 
giving  the  Court  a  wide  jurisdiction,  covering  any  aspect  of  the  trust,  includ- 
ing the  quantum  of  the  beneficial  interests. 


The  Variation  of  Trusts  Act,  1959,  S.O.  1959,  c.  104.  For  a  full  account  of  this  type  of 
legislation,  and  the  case  law  on  the  subject,  see  Mowbray  (ed.),  Lewin  on  Trusts  (16th 
ed.,  1964),  at  738-48;  Hayton  (ed.),  Underbill's  Law  relating  to  Trusts  and  Trustees 
(13th  ed.,  1979),  at  387-407;  and  Waters,  Law  of  Trusts  in  Canada  (1974),  at  91 1-26. 

Variation  of  Trusts  Act,  1958,  6  &  7  Eliz.  2,  c.  53  (U.K.).  This  legislation  was  enacted 
in  England  following  the  publication  in  November,  1957,  of  the  Law  Reform  Committee, 
Sixth  Report,  Court' s  Power  to  Sanction  Variation  of  Trusts  (Cmnd.  310,  1957). 

If  any  adult  beneficiary  (other  than  those  on  behalf  of  whom  the  Court  may  consent) 
refuses  to  accept  the  proposals,  this  will  prevent  their  implementation.  The  refusing 
beneficiary  is  entitled  to  "stand  on  his  rights"  under  the  trust  instrument. 

Variation  of  Trusts  Act,  supra,  note  2,  s.  1(2). 

Ibid.,  s.  1(1).  It  should  be  noted  that,  while  the  Court  may  approve  an  arrangement  if 
"it  thinks  fit"  on  behalf  of  any  person  contingently  entitled  after  a  protected  prior  estate 
under  s.  1(  1  ){d),  it  need  not  consider  whether  the  arrangement  is  "for  the  benefit  of  that 
person"  under  s.  1(2)  of  the  Act. 

Ibid.,  s.  1(1). 
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For  instance,  with  respect  to  the  variation  of  administrative  provisions, 
the  Court  may  be  asked  to  approve  the  substitution  of  a  power  of  sale  for  a 
trust  for  sale,  or  the  deletion  of  any  obligation  or  power  to  sell  the  original 
trust  assets.  As  for  dispositive  provisions,  judicial  approval  may  be  sought 
for  a  new  clause  to  include  in  a  class  of  existing  grandchildren,  a  grandchild 
born  after  the  instrument  of  gift  took  effect;  in  such  a  case,  the  parents  would 
be  obliged  to  demonstrate  to  the  Court  that  the  testator  did  not  intend  to 
exclude  any  grandchild,  and  that  failure  to  approve  the  variation  would 
actually  be  to  the  disadvantage  of  the  existing  grandchildren  within  the  class, 
because  of  the  disharmony  and  jealousy  the  gift  would  generate  within  the 
family.  While  the  Court  is  normally  asked  to  consider  whether  there  is 
financial  benefit  for  the  unborn,  unascertained,  and  incapacitated,  decisions 
indicate  that  the  Court  will  accept  social  factors,  such  as  family  accord,  as 
supplying  the  required  "benefit".9  Similar  considerations  are  applicable  where 
the  application  under  the  Variation  of  Trusts  Act  involves  a  request  that  the 
trust  be  revoked  before  it  has  run  its  course. 

The  power  conferred  upon  the  Supreme  Court  of  Ontario  by  the  Variation 
of  Trusts  Act  would  clearly  complement  the  provision,  recommended  previ- 
ously,10 that  would  enable  the  court  to  confer  additional  powers  upon  trustees 
in  relation  to  their  dealings  with  the  trust  property.  For  the  purpose  of  that 
power,  the  trustees  themselves  are  the  obvious  persons  to  apply  to  the  court 
for  any  additional  administrative  authority  that  they  feel  they  should  possess. 

Under  the  Variation  of  Trusts  Act,  on  the  other  hand,  it  is  usually  the 
adult  beneficiaries  who  will  bring  the  proposed  arrangement  before  the  Court, 
particularly  where  beneficial  interests  are  to  be  varied  or  the  trust  terminated. 
In  those  circumstances,  the  Court  will  look  to  the  trustees  to  take  a  neutral 
position.  Moreover,  as  we  have  earlier  noted,  the  jurisdiction  that  we  have 
recommended  previously  for  inclusion  in  the  revised  Trustee  Act,  whereby 
the  court  may  give  additional  administrative  powers  to  the  trustees,  does  not 
require  the  court  to  consider  the  benefit  of  each  incapacitated  beneficiary. 
Nor  is  the  consent  of  each  adult  beneficiary  required  before  the  court  will 
confer  an  additional  requested  power  upon  trustees. ' '  Such  considerations  are 
not  really  necessary  where  the  court  is  merely  concerned  with  efficient  trust 
administration;  the  benefit  of  all  the  beneficiaries  would  be  an  underlying 
consideration  in  all  such  applications.  Where,  for  example,  the  court  is  asked 
to  grant  the  power  to  invest  in  one  particular  company,  the  courts  in  England 
have  considered  that  the  judicial  authorization  to  grant  additional  administra- 
tive powers  under  the  Trustee  Act,  192512  is  the  appropriate  route.13  Where, 
however,  the  beneficiaries'  interests  could  be  significantly  affected,  as  in  the 
instance  where  an  unlimited  power  of  investment  is  being  sought,  an  appli- 
cation under  the  Variation  of  Trusts  Act  might  be  more  appropriate. 


9  See  Re  Tweedie  Estate  (1976),  64  D.L.R.  (3d)  569,  [1976]  3  W.W.R.  1  (B.C.S.C), 
and  Re  Remnant's  Settlement  Trusts,  [1970]  Ch.  560,  [1970]  2  All  E.R.  554. 

10  See  supra,  ch.  4,  sec.  3(e),  and  Draft  Bill,  s.  63. 
"  Sec  ibid.,  s.  63. 

12  Trustee  Act,  1925,  15  &  16  Geo.  5,  c.  19  (U.K.). 

13  See  Underbill's  Law  relating  to  Trusts  and  Trustees,  supra,  note  3,  at  409-1  1 . 
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(b)  The  Rule  in  Saunders  v.  Vavtier 

At  common  law,  under  the  rule  in  Saunders  v.  Vautier,14  a  beneficiary 
may,  in  certain  circumstances,  terminate  a  trust  prematurely  without  the 
approval  of  the  court.  A  termination,  as  we  have  stated,  is  the  coming  to  a 
close  of  a  trust,  and  it  normally  involves  the  distribution  of  the  trust  capital 
to  beneficiaries  who  take  absolutely.  The  termination  is  premature  when  the 
trust  is  brought  to  a  close  before  the  terms  of  the  trust  have  run  their  natural 
course.  For  instance,  A  may  leave  his  residuary  estate  on  trust  for  B,  his 
wife,  for  her  life,  the  capital  to  be  divided  equally  among  A's  three  children, 
X,  Y,  and  Z,  on  B's  death.  During  B's  widowhood,  she  and  the  three  adult 
sons  may  agree  on  a  mode  of  distribution  of  the  capital  (each  son  will  take  a 
third  of  the  capital  less  the  actuarial  value  of  B's  interest,  B  taking  that 
capitalized  sum),  which  requires  the  trustees  to  distribute  accordingly,  and 
gives  the  trustees  a  release  from  further  liability  to  the  beneficiaries.  The 
point  we  wish  to  underline  is  that  this  can  be  done  without  invoking  the  aid 
or  the  consent  of  the  court. 

The  decision  in  Saunders  v.  Vautier  has  been  expressed  in  the  following 
manner:  "[w]here  there  is  an  absolute  vested  gift  made  payable  at  a  future 
event,  with  a  direction  to  accumulate  the  income  in  the  meantime  and  pay  it 
with  the  principal,  the  court  will  not  enforce  the  trust  for  accumulation,  in 
which  no  person  has  any  interest  but  the  legatee".15  For  instance,  a  will  may 
leave  a  capital  sum  to  X  with  the  direction  that  the  sum  is  to  be  paid  to  him 
on  his  twenty-fifth  birthday.  In  the  meantime,  the  capital  is  to  be  invested, 
and  the  annual  income  is  to  be  accumulated,  being  added  to  capital  at  the  end 
of  each  year.  The  trustee  is  given  a  power  to  make  payments  out  of  income 
arising  in  any  year  and  apply  it,  or  if  X  is  of  age,  pay  it  to  X,  for  his 
maintenance.  The  decision  in  Saunders  v.  Vautier  provides  X,  on  his  coming 
of  age,  with  several  alternatives:  X  is  entitled  to  terminate  the  trust  and  to 
have  the  capital  and  the  accumulations  to  date  paid  over  to  him;  he  may 
choose  to  keep  the  trust  in  place,  but  to  take  the  accumulations  to  date  and 
have  the  income  paid  to  him  as  it  arises;  or  he  may  take  the  accumulations  to 
date,  and  continue  with  the  trust  until  he  attains  his  twenty-fifth  birthday  with 
income  accruing  to  the  capital  until  that  time. 

The  scope  of  the  rule  in  Saunders  v.  Vautier  is,  however,  wider  than 
this.16  It  also  means  that,  where  there  are  two  or  more  beneficiaries,  and 
whether  any  beneficiary  has  only  a  concurrent  or  successive,  defeasibly  vested 
or  contingent  interest,  they  can  all  agree  to  wind  up  the  trust  without  reference 
to  the  intent  of  the  settlor.  There  is,  nevertheless,  one  proviso:  namely,  that 
all  possible,  as  well  as  vested,  beneficiaries  must  be  parties  to  the  agreement, 
and  to  be  effectively  a  party  to  the  agreement  each  must  be  capable.  The 
example  we  earlier  gave  of  the  widow,  life  tenant,  and  her  three  sons  is  an 
illustration  of  this  broader  scope  of  the  rule. 


14  Supra,  note  1 .  For  a  full  discussion  of  the  rule,  and  its  operation  in  Canada,  see  Waters, 
supra,  note  3,  at  812-29. 

15  Cretney  and  Dworkin,  Theobald  on  Wills  (13th  ed.,  1971),  para.  1554,  at  568. 
6  Underbill's  Law  relating  to  Trusts  and  Trustees,  supra,  note  3,  at  141 . 
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(i)     The  Reasoning  Behind  the  Rule 

The  common  law  rule  with  respect  to  the  premature  termination  of  trusts 
is  much  older  than  the  decision  in  Saunders  v.  Vautier.  It  goes  back  at  least 
to  1727,17  and,  therefore,  has  its  roots  in  the  early  foundation  days  of  the 
modern  law  of  trusts.  The  rule  is  based  upon  the  principle  that,  if  a  person  is 
solely  and  absolutely  entitled  to  the  trust  property,  he  may  enjoy  that  property 
in  any  way  he  chooses,  and  he  is  so  entitled  when  all  possible  interests  in  the 
property,  now  and  in  the  future,  are  his.  Once  that  person  is  both  mentally 
capable  and  of  age,  he  is  able  to  assert  his  right  to  choose  the  manner  in 
which  he  will  enjoy  the  property. 

At  law  and  in  equity,  no  restraint  on  alienation  may  be  imposed  upon  an 
absolute  owner  in  the  enjoyment  of  his  interest.18  That  is  to  say,  there  may 
be  no  direction  that  a  man's  interest  shall  not  be  assigned  or  encumbered  by 
him.  Similarly,  at  law  and  in  equity,  there  may  be  no  restraint  on  anticipation, 
or,  in  other  words,  no  direction  that  the  interest  of  a  sole  beneficiary  shall  not 
be  paid  to  him  before  a  certain  time.19  The  precept  of  law  and  of  equity  is 
simple:  you  cannot  transfer  property  to  another,  whether  further  to  contract 
or  gift,  and  then  tell  the  other  how  he  is  permitted  to  enjoy  the  transferred 
property.  Personal  obligations  as  to  the  mode  of  enjoyment  may  be  imposed 
upon  the  transferee,  and  this  can  be  done  by  way  of  contract  for  value. 
However,  if  all  the  interest  in  the  property  is  transferred,  you  cannot  control 
what  the  transferee  chooses  to  do  with  it. 

This  reasoning  applies  whether  one  person  has  the  absolute  interest  in 
property,  or  several  persons  together  have  that  interest.  It  is  the  character  of 
ownership  that  is  of  central  importance.  The  law  allows  the  owner,  whether 
he  be  one  or  several  persons,  to  ignore  the  transferor's  dictates  as  to  aliena- 
tion, encumbrancing,  and  how  the  income  and  capital  shall  be  enjoyed. 
Moreover,  the  law  is  consistent;  whether  the  transferor  conveys  the  property 
in  his  lifetime  or  by  will,  and  whether  he  conveys  it  outright  or  on  the  terms 
of  a  trust,  the  precept  applies. 

(ii)     Circumstances  in  Which  the  Rule  Operates  and  the  Effect  of 
its  Operation 

The  existence  of  the  rule  in  Saunders  v.  Vautier  is  well  established,  and, 
where  it  applies,  it  is  clear  that  beneficiaries  do  not  need  to  seek  the  assistance 
of  the  court  to  terminate  the  trust.  Litigation  has  arisen  because,  almost 
invariably,  there  is  a  difference  of  opinion,  or  at  least  sufficient  doubt,  as  to 


17  Love  v.  L' Estrange  (1727),  5  Bro.  59,  2  E.R.  532  (H.L.). 

18  For  a  full  discussion  of  the  history  of  the  doctrine  of  restraint  on  alienation,  see  Blackburn 
and  Cox  v.  McCallum  (1903),  33  S.C.R.  65.  Somewhat  surprisingly,  given  this  hostility 
to  restraints,  the  courts  have  tolerated  partial  restraints:  see  Re  Macleay  ( 1875),  L.R.  20 
Eq.  186  ("on  condition  that  he  never  sells  out  of  the  family").  See,  also,  supra,  ch.  5, 
sec.  4.  and  Re  Brown,  [1954]  1  Ch.  39,  [1953]  2  All  E.R.  1342. 

19  The  so-called  "restraint  on  anticipation",  which  at  one  time  might  be  imposed  upon  a 
married  woman,  might  also  be  characterized  as  a  restraint  on  alienation.  It  was  designed 
by  equity  against  the  background  of  eighteenth  century  well-to-do  English  society  to 
protect  the  married  woman,  who  was  to  own  property  in  her  own  right,  from  the  pressures 
of  her  husband  to  alienate  the  property  in  his  favour:  see  Baker  and  Langan,  Snell's 
Principles  of  Equity  (28th  ed.,  1982),  at  523.  This  restraint  has  now  been  abolished  in 
Ontario:  sec  The  Family  Law  Reform  Act,  1975,  S.O.  1975,  c.  41,  s.  6,  repealing  The 
Married  Women's  Property  Act,  R. S.O.  1970,  c.  262,  s.  4(2). 
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the  meaning  of  the  trust  instrument,  and  the  court  is  asked  whether  circum- 
stances exist  that  attract  the  application  of  the  rule. 

Of  course,  the  intention  of  the  majority  of  settlors  or  testators  is  clearly 
that  the  gift  held  on  trust  shall  be  enjoyed  in  a  manner  that  involves  a  period 
of  time  before  absolute  interests  vest  in  possession.  The  beneficiary  or 
beneficiaries,  on  the  other  hand,  may  be  of  the  view  that,  on  a  proper 
construction  of  the  trust  instrument,  the  absolute  interest  or  interests  vest  in 
interest  at  once,  so  that  the  rule  in  Saunders  v.  Vautier  applies  and  the 
intentions  of  the  settlor  or  testator  can  be  avoided.  The  trustees  of  the  testator 
or  settlor  may  also  have  been  advised  that  the  rule  applies  or  may  apply,  but 
may  not  have  received  any  representations  on  this  matter  from  the  beneficiary 
or  beneficiaries.  If  there  is  no  doubt  that  the  rule  applies,  the  trustees  have 
the  difficult  problem  of  whether  they  should  volunteer  the  information  to  the 
beneficiaries.20  If  there  is  doubt,  the  trustees  may  feel  obligated  to  seek  a 
construction  of  the  trust  instrument  from  the  court. 

The  reported  cases  appear  to  reveal  six  situations  in  which  the  common 
law  rule  has  been  significant.  Each  of  the  six  situations  we  shall  discuss 
reveals  that  a  reasonably  competent  draftsman  can  easily  prevent  the  common 
law  rule  from  applying.  If  the  rule  does  not  apply,  and  assuming  there  is  an 
unascertained,  minor,  or  incapacitated  beneficiary,  beneficiaries  wishing  to 
terminate  the  trust  must  apply  to  the  court  for  approval  of  a  terminating 
arrangement  under  the  Variation  of  Trusts  Act.  Since,  under  the  Act,  any 
such  arrangement  must  provide  a  benefit  for  every  possible  beneficiary, 
whether  ascertained  or  not,  minor  or  unborn,  there  is  a  price  to  be  paid  for 
the  judicial  approval.  The  court  must  consider  what  persons  might  in  future 
acquire  vested  interests,  and  see  what  trust  property  set  aside  for  those  persons 
represents  at  least  a  fair  quantification  of  the  possible  benefits  that  the  future 
might  have  brought.  Some  courts  have  expressly  taken  the  view  that,  if  the 
arrangement  is  truly  to  be  for  the  benefit  of  the  minors,  unborn,  and  unascer- 
tained, as  the  Act  requires,  the  arrangement  must  be  generous  in  estimating 
the  possibilities  and,  therefore,  in  awarding  an  appropriate  compensation. 

In  order  to  make  certain  that  the  Variation  of  Trusts  Act  is  the  only 
recourse  for  beneficiaries  seeking  a  premature  termination,  the  draftsman 
must  ensure  that,  in  the  case  of  a  sole  beneficiary,  the  interests  created  by  the 
instrument  are  contingent  or,  where  there  is  more  than  one  beneficiary,  that 
there  are  unascertained  or  minor  beneficiaries.  As  we  noted  earlier,  provided 
all  possible  beneficiaries  are  ascertained  and  capable,  they  can  wind  up  the 
trust  at  their  will.  It  matters  not  whether  some  of  the  beneficiaries '  interests 
are  vested  in  interest  but  not  in  possession,  vested  but  defeasible,  or  contin- 
gent. 

This  means  that,  even  where  the  settlor  takes  considerable  care  to  dis- 
tribute his  trust  fund  among  the  members  of  his  family  so  that  each  receives 
the  benefits  that  the  settlor  considers  appropriate,  if  he  does  not  ensure  that 
there  will  be  unascertained  or  minor  beneficiaries  while  the  purposes  he  has 


20  Samuels,  "Must  the  Trustees  Tell  the  Beneficiary  about  Saunders  v.  Vautier?"  (1970), 
34  Conveyancer  (N.S.)  29. 
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in  mind  are  taking  effect,  the  beneficiaries  can  get  together  and  frustrate  his 
purposes  when  all  are  ascertained  and  the  youngest  comes  of  age.  Whatever 
care  has  been  taken  to  choose  the  most  suitable  trustee  to  administer  the 
property,  and  whatever  sound  family  protection  planning  has  gone  into  pro- 
viding powers  of  maintenance  and  advancement  and  encroachment  upon 
capital,  all  will  be  in  vain  if  the  beneficiaries  choose  to  do  away  with  the  trust 
and  take  instead  agreed  shares  of  the  capital.  If  the  trust  is  inter  vivos,  the 
settlor  can  reserve  a  power  of  revocation  so  that  he  retains  control,  but  the 
great  majority  of  trusts  in  Canada  are  testamentary,  and,  in  this  case,  a  power 
of  revocation  by  the  testator  is  not  available.  Moreover,  even  if  the  trust  is 
inter  vivos,  the  tax  consequences  of  a  reservation  of  a  power  of  revocation 
are  sufficiently  far-reaching  that  a  trust  with  such  a  power  is  hardly  ever 
worth  creating. 

Where  there  is  only  one  beneficiary,  who  seeks  to  take  advantage  of  the 
rule,  however,  it  is  only  where  the  interest  is  vested  in  interest,  but  delayed 
as  to  vesting  in  possession,  that  the  common  law  rule  applies.21  It  is  clear 
that,  under  these  circumstances,  the  rule  will  apply  in  only  a  limited  number 
of  cases,  which  we  now  turn  to  consider. 

To  take  the  first  three  situations  in  which  the  rule  in  Saunders  v.  Vautier 
may  be  invoked,  the  testator  may  have  postponed  the  sole  beneficiary's 
interest  to  an  age  in  excess  of  majority.  Alternatively,  the  testator  may  have 
desired  to  postpone  the  beneficiary's  interest  in  possession  to  a  future  date, 
occurring  some  time  after  the  trust  instrument  takes  effect.  Finally,  the  testator 
may  have  directed  that  the  gift  was  to  be  paid  to  the  beneficiary  in  instalments. 

As  to  the  first  circumstance,  the  trustees  in  Re  Squire22  were  to  hold 
certain  realty  on  trust  for  A  until  he  reached  the  age  of  thirty,  and  upon  his 
reaching  that  age  to  convey  the  realty  to  him  together  with  the  accumulated 
rents  and  profits.  Out  of  those  rents  and  profits  and,  if  necessary,  out  of  the 
proceeds  of  the  sale  of  capital,  the  trustees  had  the  power  until  A  reached 
that  age  to  pay  up  to  $700  per  annum  for  the  maintenance  and  higher  education 
of  A.  Since  the  testator  had  not  made  the  gift  of  the  land  contingent  on  A 
attaining  thirty,  but  had  instead  vested  the  land  and  its  income  absolutely  in 
A,  subject  to  a  delayed  vesting  in  possession,  A  was  held  entitled  to  the  land 
itself  on  his  coming  of  age.  Had  the  draftsman  made  the  gift  of  the  land 
contingent,  with  a  gift  over  to  A's  children,  for  instance,  should  A  not  attain 
thirty,  an  application  to  the  court  under  the  Variation  of  Trusts  Act  would, 
today,  have  been  necessary  if  A  wished  to  terminate  the  trust  before  he 
reached  the  age  of  thirty.23 


Nor  can  the  rule  be  invoked  by  a  beneficiary  whose  interest  is  vested,  but  defeasible: 
see  infra,  note  22;  or  where  a  charge,  such  as  an  annuity,  is  imposed  upon  the  otherwise 
absolute  interest,  and  the  chargee  is  not  party  to  the  proposed  premature  termination: 
see  Montreal  Trust  Co.  v.  Allen  (1978),  82  D.L.R.  (3d)  311  (Sask.  C.A.). 


22 


Re  Squire,  [1962]  O.R.  863,  34  D.L.R.  (2d)  481  (H.C.J.).  See,  also.  Re  Townshend 
(1941),  16  M.P.R.  69,  [1941]  3  D.L.R.  609  (N.B.  Ch.  Div.);  Re  Mallory,  [1951] 
O.W.N.  661  (H.C.J.);  and  Fries  v.  Fries,  [1977]  1  W.W.R.  289  (Man.  Q.B.). 

23  The  same  result  occurs  where  a  gift  of  an  interest  is  vested,  but  defeasible.  In  such 
circumstances,  the  person  or  persons  entitled,  should  the  vested  beneficiary  not  attain 
the  prescribed  age,  must  join  the  vested  beneficiary  and  consent  to  the  termination  if 
Saunders  v.  Vautier  is  to  be  exercisable:  see  Re  Barton,  [1941]  S.C.R.  426,  [1941]  3 
D.L.R.  653,  and//?  re  Stedman  Estate,  [1948]  2  W.W.R.  687  (Alta.  S.C.). 
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Secondly,  the  testator  may  have  intended  that  his  executors  and  trustees 
should  "build  up"  the  asset  for  a  period  after  the  testator's  death,  and  at  the 
close  of  that  period  pay  the  capital  and  the  accumulated  income  to  the 
beneficiary.  A  gift  that  is  payable  three  years  after  the  testator's  death  is  an 
example  of  this  type  of  provision;  it  is  an  objective  event,  which  is  not 
regarded  as  a  condition  personal  to  the  beneficiary.  On  the  other  hand,  if  the 
gift  is  made  contingent,  that  is,  subject  to  a  condition  precedent  that  A  survive 
the  chosen  period  or  until  the  chosen  date,  the  gift  over  can  easily  be  drawn 
in  such  a  way  that  judicial  approval  to  a  termination  is  required,  although  A 
himself  is  of  age.  If  judicial  approval  is  required,  A  must  calculate  whether 
he  is  sufficiently  anxious  to  obtain  the  capital  before  the  close  of  the  chosen 
period  or  the  occurrence  of  the  prescribed  date  that  he  is  prepared  to  have  a 
sum  set  aside  for  those  who  will  take  in  the  unlikely  event  of  his  not  surviving 
until  the  close  of  the  period  or  the  date  in  question.24 

There  are  surprisingly  few  Canadian  cases,  however,  where  the  benefi- 
ciary has  been  able  to  show  that  the  absolute  interest  is  indefeasibly  vested 
in  himself,  and  that  all  that  has  occurred  is  a  postponement  of  the  enjoyment. 
Whether  a  gift  is  vested  or  contingent  is  often  extremely  difficult  to  determine, 
but,  on  the  whole,  the  courts  appear  to  find  most  gifts  of  this  type  to  be 
contingent. 

Thirdly,  instalment  gifts  seem  to  provide  a  ready  invitation  for  the  appli- 
cation of  the  rule  in  Saunders  v.  Vautier.  The  testator  usually  has  had  in  mind 
a  specific  sum  as  the  quantum  of  his  intended  gift,  but  his  primary  intention 
was  that  the  beneficiary  should  receive  regular  payments  over  a  period  of 
time.  He  may  have  had  a  form  of  gift  in  mind  that  approximates  an  annuity. 
But  what  he  does  is  provide  that  so  much  per  month  or  per  year  is  to  be  paid 
to  the  beneficiary  until  the  intended  sum  is  exhausted.  This  is  what  the  testator 
did  in  Montreal  Trust  Co.  v.  Krisman.25  The  widow  was  to  have  $15,000  per 
year  out  of  the  proceeds  of  insurance  policies  on  the  testator's  life.  These 
were  made  payable  to  his  estate.  On  his  death,  his  widow  called  for,  and 
obtained,  the  entire  proceeds  of  the  policies  since  the  gift  was  not  contingent 
in  any  way.  Had  the  draftsman  given  the  widow  an  annuity  of  $15,000  per 
annum,26  or  set  up  a  discretionary  trust  in  her  favour  with  a  gift  over  on  non- 
attainment  of  the  next  birthday,  or  simply  made  each  instalment  contingent 
on  the  beneficiary  surviving  until  an  anniversary  date,  again  with  gifts  over 
to  minors  or  unborn  persons,27  the  rule  in  Saunders  v.  Vautier  would  have 
been  inapplicable,  and  an  application  to  the  court  would  have  been  necessary 
to  alter  or  revoke  the  trust. 

The  fourth  situation  in  which  Saunders  v.  Vautier  terminations  are  fa- 
miliar concerns  discretionary  trusts.  Such  a  trust  may  be  in  favour  of  an 


24  See  Re  Boudreau  Estate  (1965),  47  D.L.R.  (2d)  584  (N.B.S.C,  App.  Div.),  and  Re 
Winn  (1968),  66  D.L.R.  (2d)  182  (Sask.  Q.B.). 

25  [1960]  S.C.R.  659,  24  D.L.R.  (2d)  220.  See,  also,  In  re  Dawson  Estate,  [1941]  1 
W.W.R.  177,  [1941]  1  D.L.R.  790  (Alta.  Q.B.);  Re  Burger,  [1949]  1  W.W.R.  280 
(Alta.  Q.B.);  and  Re  Price  Estate  (1966),  55  W.W.R.  26,  55  D.L.R.  (2d)  458  (Sask. 
Q.B.). 

26  Re  Eves  { 1965),  50  D.L.R.  (2d)  88  (Sask.  Q.B.). 

27  Montreal  Trust  Co.  v.  Klein,  [1971]  4  W.W.R.  644  (Man.  C.A.). 
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individual  or  a  group  of  persons.  In  Re  Hamilton,2*  for  instance,  the  testator 
left  a  share  of  residue  to  A  with  the  proviso  that,  if  the  trustees  should  not 
think  it  desirable  to  pay  the  whole  fund  to  A  upon  her  attaining  majority, 
they  might  hold  the  capital  for  such  time  as  they  thought  fit,  in  the  meantime 
paying  the  income  to  A.  This  was  a  situation  involving  an  exercise  of  discre- 
tion, but  it  is  not  the  usual  form  of  discretionary  trust.  Re  McKeon29  on  the 
other  hand,  was  the  typical  kind  of  discretionary  "support  trust":  A,  the 
beneficiary,  was  to  be  educated  and  supported  out  of  the  capital  and  income. 
Even  if  the  trust  had  been  intended  to  support  A  well  into  her  adult  life,  the 
same  result  would  have  flowed.  The  trusts  of  Re  Hamilton  and  Re  McKeon 
were  both  held  capable  of  termination  under  Saunders  v.  Vautier  upon  the 
beneficiary  coming  of  age.  Each  trust  gave  the  beneficiary  a  sole  and  absolute 
interest  in  the  trust  fund,  which  vested  in  interest  on  the  instrument  taking 
effect.  To  avoid  the  application  of  Saunders  v.  Vautier,  the  trustees  must 
have  the  discretion  to  withhold  trust  property  from  the  object  or  any  of  the 
objects  of  the  trust.  If  a  gift  over  to  minors  is  inserted,  however,  or  to  persons 
who  must  be  born  within  the  perpetuity  period,  the  donor  may  by  these  means 
keep  the  trust  in  being  for  the  desired  period. 

Discretionary  trusts  in  favour  of  a  class  or  an  enumerated  list  of  persons 
are  also  subject  to  similar  termination  under  Saunders  v.  Vautier.  It  matters 
not  that  powers  of  maintenance,  advancement,  encroachment  on  capital,  or 
powers  of  appointment  are  incorporated.  All  can  be  over-ridden.30  Thus,  in 
Re  Johnston, 31  a  trust  was  terminated  where  the  trustee  was  directed  to 
accumulate  part  of  the  trust  fund  and  to  encroach  on  capital  and  accumula- 
tions, the  trustee  protesting  that  it  was  anxious  to  continue  exercising  its 
discretion  as  to  encroachment. 

Fifthly,  there  is  the  principle  in  Barford  v.  Street,7,2  which  is  another 
instance  of  a  beneficiary  being  entitled  to  call  for  the  trust  property  where 
there  is  the  immediate  conferment  upon  the  beneficiary  of  an  absolute  interest 
in  the  property,  without  that  being  the  intention  of  the  testator.  Suppose  a 
trust  instrument  confers  a  life  interest  in  certain  property  upon  A,  and  then 
gives  A  a  general  power  of  appointment,  exercisable  by  deed  or  will,  as  to 
capital.  In  default  of  appointment,  there  is  a  gift  over  to  third  parties.  A  and 
the  third  parties  each  have  immediate  vested  interests,  although  the  third 
parties'  interest  is  defeasible  by  the  exercise  of  the  power  of  appointment  in 
favour  of  others.  If  the  third  parties  are  adult,  capable,  and  ascertained,  they 
can  join  with  A  to  terminate  the  trust.  But,  since  A  has  a  power  of  appointment 
that  he  can  exercise  in  favour  of  himself,  and  thus  eliminate  the  third  parties, 
can  he  not  call  for  the  capital  in  his  lifetime  on  the  basis  that  he  has  the 
income,  and  can  make  the  capital  his  own?  In  this  way,  he  terminates  the 
trust  without  the  assistance  of,  and  the  benefit  passing  to,  the  third  parties. 


28  (1912),  27  O.L.R.  445,  8  D.L.R.  529,  affd  (1913),  28  O.L.R.  534,  12  D.L.R.  861 

(App.  Div.). 

29  (1913),  25  O.W.R.  146,  14  D.L.R.  370  (App.  Div.). 

30  See  Re  McCarthy's  Estate  (1976),  15  N.B.R.  (2d)  243  (N.B.Q.B.),  and  Re  Lithwick 
(1975),  9  O.R.  (2d)643(H.C.J.). 

31  Re  Johnston  (1964),  48  D.L.R.  (2d)  573  (B.C.S.C). 

32  Barford  v.  Street  (1809),  16  Ves.  Jun.  135,  33  E.R.  935. 
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Barford  v.  Street  establishes  that  he  can  do  just  this;  if  a  beneficiary  has 
a  life  estate  and  a  general  power  to  appoint  by  deed  or  will  as  to  the  capital 
of  the  gift,  he  can  exercise  the  power  in  his  own  favour,  or  apply  to  the  court 
for  an  order,  and  thus  acquire  the  capital,  and  so  terminate  the  trust.  There  is 
not  even  a  question  of  the  capital  passing  only  to  the  beneficiary's  estate  on 
the  beneficiary's  death.  He  obtains  the  whole  trust  fund  immediately.  A 
general  power  to  appoint  is  regarded  by  the  law  as  tantamount  to  ownership, 
and,  if  the  beneficiary  wishes  to  exercise  the  power  in  his  own  favour  or 
shows  such  a  wish  by  applying  to  the  court  for  an  order  vesting  the  property 
in  himself,  the  life  tenancy  and  the  remainder  merge,  and  the  entire  equitable 
interest  is  his.  Of  course,  the  intention  of  the  testator  (or  settlor)  was  clearly 
to  give  A  an  income  interest  for  life,  and  to  enable  A  to  choose  who  the 
capital  beneficiary  should  be  after  A's  death.  This  intent  automatically  fails. 


33 


The  principle  in  Barford  v.  Street  has  also  been  held  to  apply  where  the 
trust  instrument  gives  A  the  power  to  appoint  by  will  only.  He  will  still  be 
able  to  obtain  the  capital  in  his  lifetime.  However,  this  can  occur,  it  seems, 
only  in  those  circumstances  where  those  who  are  to  take  in  default  of  appoint- 
ment are  A's  residuary  beneficiaries  or  intestate  heirs.  A  default  gift  to  A's 
estate  is  effectively  regarded  as  a  gift  to  A  himself.34  Indeed,  the  absence  of 
any  default  gift  in  the  trust  instrument  conferring  the  power  of  appointment 
upon  A  has  been  held  in  British  Columbia  to  give  rise  to  the  same  result. 


35 


Whether  the  principle  in  Barford  v.  Street  can  be  described  as  an  instance 
of  the  operation  of  the  rule  in  Saunders  v.  Vautier  may  be  open  to  question. 
Certainly,  Saunders  v.  Vautier  is  sometimes  cited  in  the  Barford  v.  Street 
authorities,  but  for  present  purposes  the  similarity  of  the  result  produced  by 
the  two  lines  of  authority  is  significant,  even  if  the  origin  of  these  two  "rules" 
is  distinct. 

The  sixth  situation  in  which  the  rule  in  Saunders  v.  Vautier  operates  to 
produce  a  probably  unintended,  but  certainly  curious,  result  is  exemplified 
by  Wharton  v.  Masterman*6  One  aspect  of  the  well-known  Masterman  will 
of  the  late  nineteenth  century  in  England  concerned  the  rights  of  certain 
named  charities  to  the  income  arising  from  a  residuary  fund  when  twenty- 
one  years  had  passed  since  the  testator's  death.  The  Accumulations  Act 
prohibited  any  accumulations  after  this  time,  and  the  question  was  whether 
the  charities  took  the  subsequent  income  as  it  arose,  or  whether  it  passed  as 
undisposed  of  property  to  the  testator's  next-of-kin.  The  House  of  Lords  held 
that,  in  the  circumstances,  the  charities  were  entitled,  both  during  and  after 
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See  In  re  Mewburn  Estate,  [1939]  S.C.R.  75,  [1939]  1  D.L.R.  257,  foll'd  in  Re  Jones, 
[1949]  3  D.L.R.  604  (Man.  C. A.),  and  Re  Southam  Trust,  [1954]  O.W.N.  923,  [1955] 
1  D.L.R.  438  (H.C.J. ). 


See  Re  Hooper  ( 1914),  7  O.W.N.  104  (H.C.  Div.),  and  Re  Campbell  Trusts  (1919),  17 
O.W.N.  23  (H.C.  Div.).  Berwick  v.  Canada  Trust  Co.,  [1948]  S.C.R.  151,  [1948]  3 
D.L.R.  81 ,  has,  in  effect,  cast  doubt  on  these  decisions,  although  this  has  not  been  taken 
up  in  subsequent  cases. 

See  Re  Johnston,  supra,  note  31,  per  Nemetz  J.  However  reasonable  as  an  outcome,  it 
is  difficult  to  rationalize  this  decision.  On  failure  to  appoint,  the  property  in  question 
would  pass  to  the  donor's  estate,  and  thus  to  his  residuary  beneficiary  or  next-of-kin. 

36  Wharton  v.  Masterman,  [1895]  A.C.  186  (H.L.). 
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the  permitted  accumulations  period,  to  all  the  income  not  needed  to  pay 
certain  annuities,  as  well  as  the  capital  of  the  fund  on  the  death  of  the  last 
surviving  annuitant.  Since  no  one  but  the  charities  was  entitled  to  the  excess 
in  any  year,  under  the  rule  in  Saunders  v.  Vautier  the  charities  were  able  to 
call  for  that  excess  as  it  arose  each  year,  and  thus  there  was  no  undisposed 
of  property  at  any  time  to  pass  to  the  next-of-kin. 

This  case  has  been  commented  upon  in  a  number  of  leading  authorities,37 
and,  although  the  case  has  never  been  said  to  have  been  wrongly  decided, 
the  question  has  been  raised  whether  the  interests  of  those  entitled  to  undis- 
posed of  property  can  indeed  be  set  aside  as  Wharton  v.  Masterman  purports 
to  do.  However,  we  need  not  pursue  the  matter  here;  our  only  point  is  to 
demonstrate  that  the  rule  has  been  applied  to  gifts  to  charitable  institutions. 
Indeed,  if  the  trust  instrument  creates  a  gift  for  a  charitable  institution,  and 
the  proper  construction  is  that  the  gift  takes  the  form  of  capital  made  available 
for  the  general  purposes  of  the  charity,  the  institution  -  like  any  other  donee 
-  can  call  for  that  capital  immediately  upon  the  trust  instrument  taking  effect.38 
There  is  no  need  for  the  charity  to  await  future  payment  dates  or  events,  or 
to  abide  by  the  donor's  provision  that  the  sum  in  question  shall  be  paid  in 
instalments.39  Similarly,  if  several  charities  are  named  as  the  object  of  a 
discretionary  trust,  they  can  agree  and  call  for  the  capital  at  once,  dividing  it 
among  themselves  as  they  think  fit.40 

The  above  circumstances  have  all  been  concerned  with  the  termination 
of  a  trust,  and  there  is  no  doubt  that  Saunders  v.  Vautier  entitles  the  benefi- 
ciaries to  terminate  the  trust  before  it  would  naturally  have  come  to  a  close.41 
However,  there  is  some  controversy  whether  the  beneficiaries  can  vary  the 
terms  of  the  trust,  as  opposed  to  terminating  the  trust  prematurely,  under  the 
common  law  rule.  On  the  one  hand,  it  is  argued  that,  as  beneficiaries  possess 
the  entire  equitable  ownership,  they  should  be  able  to  deal  with  the  property 
as  they  choose.42  The  generally  accepted  view,  however,  is  that,  if  the  trustees 


40 


37  See,  for  example,  Berry  v.  Geen,  [1938]  A.C.  575  (H.L.),  and  Re  Burns  (1961),  25 
D.L.R.  (2d)  427  (Alta.  S.C.,  App.  Div.). 

38  See  Re  Beresford Estate  (1966),  56  W.W.R.  248,  57  D.L.R.  (2d)  427  (B.C.S.C). 

9  Saunders  v.  Vautier  cannot  be  invoked  if  the  charity  is  made  a  gift  of  income  in 
perpetuity:  see  Halifax  School  for  the  Blind  v.  Chipman,  [1937]  S.C.R.  196,  [1937]  3 
D.L.R.  9;  or  if  the  instrument  of  gift  requires  the  charity  to  hold  the  capital  as  an 
endowment:  see  Re  Levy,  [1960]  Ch.  346,  [1960]  1  All  E.R.  42  (C.A.).  The  crucial 
factor  in  the  first  instance  is  that,  since  the  rule  against  perpetual  duration  does  not  apply 
to  charities,  the  charity  cannot  claim  the  capital  itself,  and,  in  the  second  instance,  that 
the  gift  is  not  for  the  general  purposes  of  the  charity:  see  Waters,  supra,  note  3,  at  435. 

See  In  re  Nelson,  [1928]  Ch.  920  (C.A.),  foll'd  by  Romer  J.  in  In  re  Smith,  [1928]  Ch. 
9 1 5 ,  at  9 1 8 . 

A  further  right  of  termination  may  exist  where  the  testator  directs  that  an  asset  shall  be 
purchased  for  the  beneficiary  with  a  specific  capital  sum,  and  the  beneficiary  claims  the 
capital  sum  instead:  see  Re  Browne's  Will  (1859),  27  Beav.  324,  54  E.R.  127,  and  In 
re  Boxall  Estate,  [1946]  3  W.W.R.  413  (Sask.  C.A.),  commented  upon  by  Gordon, 
"Case  and  Commenf ,  24  Can.  B.  Rev.  818,  and  Whitmore,  "Correspondence",  25 
Can.  B.  Rev.  1 17.  See,  also,  Gone  v.  Naime  (1876),  3  Ch.  D.  278. 

For  example,  it  is  said  that  the  beneficiaries,  being  adult  and  together  comprising  all 
possible  interests  in  the  trust  property,  may  appoint  new  trustees  rather  than  terminate 
and  resettle  the  trust:  see  Keeton  and  Sheridan,  The  Law  of  Trusts  (10th  ed.,  1974),  at 

224. 


42 


400 

are  instructed  by  the  beneficiaries  not  to  hand  over  the  trust  property,  but  to 
act  in  a  manner  that  is  not  permitted  by  the  trust  instrument,  and  the  trustees 
choose  to  insist  that  they  have  no  obligation  to  accept  such  instructions,  they 
are  entitled  to  take  this  position.43  Accordingly,  if  the  beneficiaries  wish  to 
have  a  certain  person  appointed  trustee  whom  the  existing  trustee  with  the 
power  to  appoint  new  trustees  reasonably  considers  unsuitable,  the  benefici- 
aries have  no  alternative  but  to  terminate  the  trust  and  resettle  the  trust 
property,  naming  the  desired  person  as  trustee.  We  have  discussed  this  matter 
at  greater  length  in  chapter  2,  and  have  there  expressed  the  view  that  this 
generally  accepted  opinion  is  conceptually  preferable.44  We  have  therefore 
recommended  that,  subject  to  the  power  of  delegation,  the  powers  conferred 
on  trustees  by  statute  or  by  the  trust  instrument,  or  as  a  result  of  their  having 
title  to  trust  property,  should  be  exercisable  by  them  solely  within  their  own 
discretion,  notwithstanding  that  all  the  beneficiaries  are  ascertained,  of  age, 
and  under  no  disability.45 

(c)   United  States 

The  rule  in  Saunders  v.  Vautier  is  derived  from  the  concept  that  the 
person  or  persons  with  the  entire  equitable  ownership  are  in  as  absolute  a 
position  as  the  person  or  persons  who  at  law  have  the  entire  legal  ownership. 
It  follows  that  the  equitable  owner  or  owners  can  call  for  the  legal  estate 
when  they  choose.46  This  particular  doctrine  -  as  we  have  noted,  of  some 
antiquity  -  travelled  with  the  English  settlers  throughout  the  common  law 
world.  Thus,  until  the  nineteenth  century,  it  was  also  accepted  in  the  various 
jurisdictions  of  the  United  States.47 

In  the  nineteenth  century,  however,  laissez-faire  economic  theory  came 
to  dominate  American  thought,  and,  by  the  latter  half  of  that  century,  this 
philosophy  had  had  a  significant  impact  upon  the  case  law  development  of 
law  and  equity.  The  notion  was  encouraged  that  he  who  owns  property  should 
be  able  to  dispose  of  it  on  the  terms  that  he  chooses.  The  spendthrift  trust, 
which  permits  the  settlor  or  testator  to  transfer  property  on  condition  that  the 
beneficiary  may  not  alienate  his  interest  to  anyone,  was  one  outcome  of  this 
line  of  thought.48  The  "material  purpose"  doctrine  was  another  outcome. 
Under  the  latter  principle,  if  the  terms  of  the  trust  reveal  the  purpose  or 
intention  of  the  settlor  or  testator  in  setting  up  the  trust,  and  if  that  purpose 
is  central  or  material  to  the  choice  of  the  term  or  terms  in  question,  there  can 


43  SeeReBrockbank,  [1948]  Ch.  206,  [1948]  1  A11E.R.  287.  Keeton  and  Sheridan,  supra, 
note  42,  concede  that  a  beneficiary  appointment  is  only  possible  if  there  is  no  other 
person  with  an  express  or  statutory  right  to  appoint. 

44  See  supra,  ch.  2,  sec.  6(a). 

45  Draft  Bill,  s.  14. 

46  The  term  "owner"  in  this  context  means  ownership  of  an  interest  (or  estate)  in  the 
property  in  question. 

47  Scott,  The  Law  of  Trusts  (3d  ed.,  1967),  §  337,  at  2655-58.  See,  for  example,  Smith  v. 
Harrington,  4  Allen  566  (Mass.  1862). 

48  See  further,  supra,  ch.  5,  sec.  4(d). 
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be  no  termination  of  the  trust  that  would  defeat  those  terms  and  negate  that 
purpose. 

The  leading  case  on  the  subject  of  the  material  purpose  doctrine  was,  and 
remains,  Claftin  v.  Claflin,49  a  decision  in  1889  of  the  Supreme  Judicial  Court 
of  Massachusetts.  The  trust  in  that  case  set  up  an  instalment  gift.  Income  was 
to  be  paid  annually  to  the  sole  beneficiary,  but  the  capital  was  to  be  paid  in 
three  instalments,  namely,  at  the  ages  of  twenty-one,  twenty-five,  and  thirty 
years.  The  Court  held  that  on  the  evidence  of  the  trust  terms  there  was  an 
obvious  material  purpose,  and  that  the  beneficiary  was  therefore  not  entitled 
to  have  the  capital  on  his  coming  of  age. 

Since  the  nineteenth  century,  the  spendthrift  trust  has  been  substantially 
curbed  by  statute  in  nearly  all  American  jurisdictions,  largely  to  protect 
unsecured  creditors  and  the  immediate  family  of  the  spendthrift,50  but  the 
recognition  of  the  validity  of  the  restraint  on  anticipation  enunciated  in  the 
Claflin  case  remains,  and  in  fact  prevails,  in  the  great  majority  of  the  states. 
It  is  so  widely  accepted  today,  long  after  the  demise  of  the  laissez-faire 
philosophy,  because  of  the  view  that  the  intent  of  the  settlor  or  testator  should 
be  given  effect  so  long  as  it  does  not  contravene  public  policy.  Public  policy, 
to  the  American  mind,  is  expressed  in  the  perpetuity  rule,  so  far  as  trusts  are 
concerned.51 

Material  purpose  is  largely  a  question  of  fact,  and  evidence  for  determin- 
ing whether  there  is  such  a  purpose  may  be  drawn  from  within  the  trust 
instrument  creating  the  trust,  or  from  the  circumstances  in  which  the  settlor 
or  testator  has  created  the  trust.  The  most  obvious  areas  in  which  the  material 
purpose  doctrine  would  apply  are  trusts  involving  postponement  of  possession 
to  a  later  age  or  date  and  instalment  gifts.  Discretionary  trusts  and  mainte- 
nance trusts  impose  distinct  dispositive  discretions  upon  trustees,  and  Amer- 
ican courts  take  the  view  that  to  permit  premature  termination  of  such  trusts 
would  be  to  take  away  that  discretion  from  the  trustee.52  In  other  Saunders  v. 
Vautier  situations  American  courts  have  expressed  different  views  on  what 
is  a  material  purpose.  However,  they  have  uniformly  applied  the  material 
purpose  doctrine  to  corporations  and  charitable  trusts,  as  they  have  applied  it 
to  individuals. 

But  what  has  proved  difficult  is  the  principle  in  Barf  or  d  v.  Street.5*  What 
exactly  is  the  testator's  purpose  where  he  gives  A  a  life  interest,  and  then 
confers  upon  A  a  power  to  appoint  the  capital  to  himself?  Is  there  a  clue  to 
the  purpose  where  A  may  only  appoint  by  will?  In  the  latter  case,  most 
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51 

52 

53 


149  Mass.  19,  20  N.E.  454  (Mass.  Sup.  Jud.  Ct.  1889). 

See,  supra,  ch.  5,  sec.  4(d). 

Conditions  precedent  or  subsequent  to  trust  interests  must  also  not  contravene  public 
policy  considerations  as  to  the  integrity  of  race,  marriage  or  the  rights  of  parents  in  the 
bringing  up  of  their  children.  This  approach  is  shared  with  Commonwealth  jurisdictions. 

See,  for  example,  Atwood  v.  First  National  Bank  of  Boston,  320  N.E.  2d  873  (1974), 
where  the  trustee  had  a  discretionary  power  of  encroachment  upon  capital  in  favour  of 
the  beneficiary. 

Supra,  note  32. 
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American  courts  think  there  is,  and  refuse  termination.54  But,  where  the  power 
to  appoint  is  by  deed  or  will,  the  courts  are  divided.  Nevertheless,  this  can 
be  said:  Barford  v.  Street  presents  a  genuine  question  of  fact  on  which  courts 
in  any  common  law  jurisdiction  might  differ.  In  the  main,  American  courts 
are  not  willing  to  interfere  with  "active  trusts",  in  which  trustees  have  duties 
peculiar  to  the  particular  trust.  Nor  will  they  terminate  trusts  with  contingent 
interests.  On  the  other  hand,  where  there  is  a  life  interest,  followed  by  a 
direction  to  divide  the  capital  among  vested  remaindermen,  the  courts  are 
likely  to  permit  termination  during  the  life  tenant's  lifetime.  Only  if  it  is 
apparent  that  the  settlor  or  testator  had  some  further  object  in  mind,  such  as 
the  protection  of  a  widow  or  disabled  child,  will  the  life  interest,  and, 
therefore,  the  trust,  be  preserved. 
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The  balance  between  regard  for  the  trust  creator's  purpose  and  concern 
for  the  wishes  of  the  beneficiaries  to  do  with  the  property  as  they  think  will 
benefit  them  most,  is  not  the  issue  before  an  American  court.  The  primary 
consideration  of  most  American  courts  in  this  situation  is  probably  best 
expressed  in  the  recent  codification  of  the  Indiana  Trust  Code,  which  provides 
as  follows:56 

30-4-3-24.  -  (a)  On  petition  by  a  trustee  or  beneficiary,  the  court  may,  in  its 
discretion,  terminate  the  trust: 

(1)  if  the  purpose  of  the  trust  has  been  fulfilled  or  has  become  illegal  or 
impossible  of  fulfillment;  or 

(2)  if,  owing  to  circumstances  not  known  to  the  settlor  and  not  anticipated 
by  him,  the  continuance  of  the  trust  would  defeat  or  substantially  impair 
the  accomplishment  of  the  purpose  of  the  trust. 

(b)  The  court  shall  include  in  its  order  under  subsection  (a)  of  this  section  a 
provision  making  such  a  distribution  of  the  trust  estate  as  the  court  deems  most 
nearly  in  conformance  with  the  settlor's  intent. 

A  principal  concern  of  many  trust  beneficiaries  today  is  that  the  trust 
should  not  be  the  cause  of  a  greater  tax  and  duty  imposition  than  would  be 
the  case  if  each  beneficiary  were  to  have  the  capital  sum.  This  is  an  eventuality 
that  almost  all  settlors  and  testators  would  also  seek  to  avoid.  Their  purpose 


54 
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56 


Scott,  supra,  note  47,  §  340,  at  2708.  See,  also,  White  Estate,  25  D.  &  C.  2d  606  (Pa. 
1961). 

Scott,  supra,  note  47,  §  337. 1,  at  2658-64.  In  the  absence  of  evidence  of  intention,  it  is 
assumed  that  the  capital  interest  is  postponed  in  possession  merely  to  give  an  interest  to 
the  preceding  estate  holder.  In  the  absence  of  material  purpose,  of  course,  a  trust  may 
be  prematurely  terminated,  and  this  will  occur  by  gift,  purchase,  or  inheritance  leading 
to  merger  in  the  hands  of  the  life  tenant  or  the  remainderman,  as  the  case  may  be. 

Ind.  Stats.  Ann.,  Code  Ed.,  §  30-4-3-24  (Burns).  An  agreement  among  the  beneficiaries 
that  the  trust  should  be  terminated  may  be  considered,  but  if  none  of  the  grounds  provided 
in  this  section  can  be  shown,  the  court  cannot  order  termination. 

The  fact  that  the  proposed  variation  of  the  beneficial  interests  would  be  advantageous 
to  the  beneficiaries,  or  that  there  is  a  dispute  among  the  beneficiaries,  is  not  enough  to 
justify  a  variation:  see  Estate  ofGilliland,  118  Cal.  Rptr.  447  (Ct.  App.  2d  1975).  This 
decision  reflects  in  character  the  essential  nature  of  the  inherent  jurisdiction  in  Ontario 
courts,  now  overlaid  by  the  Variation  of  Trusts  Act,  supra,  note  2. 
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is  the  welfare  of  their  beneficiaries.  Consequently,  if  the  tax  burden  is  in- 
creased to  the  point  of  disadvantage,  an  application  for  termination  would  be 
appropriate  under  the  second  paragraph  of  section  30-4-3-24  of  the  Indiana 
Code.  On  the  other  hand,  a  beneficiary  would  not  be  able  to  obtain  the  present 
capital  value  of  his  deferred  possessory  interest,  unless  he  could  show  that 
circumstances  now  existing  were  not,  or  could  not  have  been,  in  the  mind  of 
the  settlor  or  testator,  and  that,  if  they  had  been,  he  would  not  have  wished 
to  have  the  particular  terms  in  the  trust  instrument.57 

3.     REFORM  IN  OTHER  JURISDICTIONS 

For  the  most  part,  other  Commonwealth  jurisdictions  adhere  to  the  rule 
in  Saunders  v.  Vautier  supplemented  by  variation  of  trusts  legislation.  Two 
jurisdictions,  Alberta  and  Manitoba,  however,  have  made  proposals  for  re- 
form in  this  area,  and  have  enacted  legislation  which,  in  effect,  abrogates  the 
rule  in  Saunders  v.  Vautier. 

In  1972,  the  Alberta  Institute  of  Law  Research  and  Reform  published  its 
Report  No.  9,  The  Rule  in  Saunders  v.  Vautier.5*  After  examining  the  rule 
and  its  rationale,  the  Institute  concluded  that  the  rule  should  be  changed.59 
From  a  policy  point  of  view,  the  Institute  expressed  the  opinion  that  "[t]he 
theoretical  consequence  of  absolute  ownership  should  not  operate  automati- 
cally to  defeat  the  testator's  intention,,.6<)  In  particular,  the  Institute  noted  that 
if  "ft]he  law  allows  [a  settlor  or  testator]  to  make  the  gift,  .  .  .  there  should 
be  no  rule  of  'legal  theology'  to  prevent  him  from  imposing  restrictions  upon 
enjoyment  even  when  the  ownership  is  vested  and  indefeasible".61  As  a 
practical  matter,  the  Institute  conceded  that  a  testator  who  wants  to  avoid  the 
operation  of  Saunders  v.  Vautier  can  do  so  by  careful  drafting.  Nonetheless, 
the  Institute  emphasized  that  "gifts  are  not  always  framed  in  a  way  to  ensure 
this;  and  the  law  should  not  lay  traps  which  require  sophistication  to  avoid".62 
Indeed,  the  Institute  concluded  that  "[t]here  is  no  point  to  a  rule  which  merely 
penalizes  poor  drafting  and  there  is  nothing  to  be  said  for  a  policy  which  can 
be  got  around  by  a  different  form  of  words". 
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As  between  leaving  the  rule  as  it  is  and  a  complete  repeal  of  the  rule,  the 
Institute  found  neither  approach  to  be  attractive.  Rather,  the  Institute  con- 
cluded that  "the  best  course  is  to  replace  Saunders  v.  Vautier  to  the  extent  of 
giving  to  the  court  power  to  decide  whether  to  permit  termination  or  variation 


57 


It  follows  that,  if  the  settlor  is  alive  and  agrees  with  the  beneficiaries,  they  all  being 
ascertained  and  capable,  that  the  trust  should  be  substantially  varied  or  terminated,  this 
can  be  done:  see  Woodruff  v.  Trust  Co.  of  Georgia,  210  S.E.2d  321  (Ga.  S.C.  1974). 
See.  also,  Scott,  supra,  note  47,  §  338,  at  2687-93. 

Institute  of  Law  Research  and  Reform,  Report  No.  9,  The  Rule  in  Saunders  v.  Vautier 
(February,  1972)  (hereinafter  referred  to  as  "Alberta  Report"). 

//?/</.,  at  5. 

Ibid. 

Ibid. 

62  Ibid. 

63  Ibid.,  at  5-6. 
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of  the  trust.  This  will  permit  the  court  to  take  cognizance  of  the  donor's 
intent,  which  is  ignored  when  Saunders  v.  Vautier  applies,  and  also  the 
interest  of  the  donee".64 

The  recommendations  made  by  the  Institute  were  adopted  by  the  Alberta 
legislature,  and  enacted  in  1973  by  way  of  amending  those  provisions  con- 
tained in  the  Trustee  Act  that  dealt  with  variation  of  trusts.65  Section  42  of 
the  present  Alberta  Trustee  Act  provides  as  follows: 

42. — (1)  In  this  section,  'beneficiary',  'beneficiaries',  'person'  or  'persons' 
includes  charitable  purposes  and  charitable  institutions. 

(2)  Subject  to  any  trust  terms  reserving  a  power  to  any  person  or  persons  to 
revoke  or  in  any  way  vary  the  trust  or  trusts,  a  trust  arising  before  or  after  the 
commencement  of  this  section,  whatever  the  nature  of  the  property  involved  and 
whether  arising  by  will,  deed  or  other  disposition,  shall  not  be  varied  or  termi- 
nated before  the  expiration  of  the  period  of  its  natural  duration  as  determined  by 
the  terms  of  the  trust,  except  with  the  approval  of  the  Court  of  Queen's  Bench. 

(3)  Without  limiting  the  generality  of  subsection  (2),  the  prohibition  contained 
in  subsection  (2)  applies  to 

(a)  any  interest  under  a  trust  whereunder  the  transfer  or  payment  of  the 
capital  or  of  the  income,  including  rents  and  profits 

(i)  is  postponed  to  the  attainment  by  the  beneficiary  or  beneficiaries 
of  a  stated  age  or  stated  ages, 

(ii)  is  postponed  to  the  occurrence  of  a  stated  date  or  time  or  the 
passage  of  a  stated  period  of  time, 

(iii)  is  to  be  made  by  instalments,  or 

(iv)  is  subject  to  a  discretion  to  be  exercised  during  any  period  by 
executors  and  trustees,  or  by  trustees,  as  to  the  person  or  persons 
who  may  be  paid  or  may  receive  the  capital  or  income,  including 
rents  and  profits,  or  as  to  the  time  or  times  at  which  or  the  manner 
in  which  payments  or  transfers  of  capital  or  income  may  be  made, 

and 

(b)  any  variation  or  termination  of  the  trust  or  trusts 

(i)   by  merger,  however  occurring; 
(ii)   by  consent  of  all  the  beneficiaries; 


64 


Ibid. 


65  The  Trustee  Act,  R.S.A.  1970.  c.  373,  s.  37,  as  am.  by  S.A.  1973,  c.  13,  s.  12.  See, 
now.  Trustee  Act,  R.S.A.  1980,  c.  T-10,  s.  42. 
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(iii)  by  renunciation  of  his  interest  by  any  beneficiary  so  as  to  cause  an 
acceleration  of  remainder  or  reversionary  interests. 

(4)  The  approval  of  the  Court  under  subsection  (2)  of  a  proposed  arrangement 
shall  be  by  means  of  an  order  approving 

(a)  the  variation  or  revocation  of  the  whole  or  any  part  of  the  trust  or  trusts, 

(b)  the  resettling  of  any  interest  under  a  trust,  or 

(c)  the  enlargement  of  the  powers  of  the  trustees  to  manage  or  administer 
any  of  the  property  subject  to  the  trusts. 

(5)  In  approving  any  proposed  arrangement,  the  Court  may  consent  to  the 
arrangement  on  behalf  of 

(a)  any  person  who  has,  directly  or  indirectly,  an  interest,  whether  vested 
or  contingent,  under  the  trust  and  who  by  reason  of  minority  or  other 
incapacity  is  incapable  of  consenting, 

(b)  any  person,  whether  ascertained  or  not,  who  may  become  entitled 
directly  or  indirectly  to  an  interest  under  the  trusts  as  being,  at  a  future 
date  or  on  the  happening  of  a  future  event,  a  person  of  any  specified 
description  or  a  member  of  any  specified  class  of  persons, 

(c)  any  person  who  is  a  missing  person  (as  defined  in  the  Public  Trustee 
Act)  or  who  is  unborn,  or 

(d)  any  person  in  respect  of  any  interest  of  his  that  may  arise  by  reason  of 
any  discretionary  power  given  to  anyone  on  the  failure  or  determination 
of  any  existing  interest  that  has  not  failed  or  determined. 

(6)  Before  a  proposed  arrangement  is  submitted  to  the  Court  for  approval  it 
must  have  the  consent  in  writing  of  all  other  persons  who  are  beneficially 
interested  under  the  trust  and  who  are  capable  of  consenting  thereto. 

(7)  The  Court  shall  not  approve  an  arrangement  unless  it  is  satisfied  that  the 
carrying  out  thereof  appears  to  be  for  the  benefit  of  each  person  on  behalf  of 
whom  the  Court  may  consent  under  subsection  (5),  and  that  in  all  the  circum- 
stances at  the  time  of  the  application  to  the  Court  the  arrangement  appears 
otherwise  to  be  of  a  justifiable  character. 

(8)  When  an  instrument  creates  a  general  power  of  appointment  exercisable 
by  deed,  the  donee  of  the  power  may  not  appoint  to  himself  unless  the  instrument 
shows  an  intention  that  he  may  so  appoint. 

(9)  When  a  will  or  other  testamentary  instrument  contains  no  trust,  but  the 
Court  is  satisfied  that,  having  regard  to  the  circumstances  and  the  terms  of  the 
gift  or  devise,  it  would  be  for  the  benefit  of  a  minor  or  other  incapacitated 
beneficiary  that  the  Court  approve  an  arrangement  whereby  the  property  or 
interest  taken  by  that  beneficiary  under  the  will  or  testamentary  instrument  is 
held  on  trusts  during  the  period  of  incapacity,  the  Court  has  juridiction  under 
this  section  to  approve  such  an  arrangement. 
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The  Manitoba  Law  Reform  Commission  published  its  Report  on  The 
Rule  in  Saunders  v.  Vautier  in  1975.™  The  Commission  endorsed  the  reason- 
ing and  position  taken  by  the  Alberta  Institute  and  the  subsequent  legislation, 
noting  that  it  "creates  a  more  equitable  balance  between  the  wishes  of  the 
testator  or  settlor  and  those  of  the  beneficiaries".67  While  the  Commission 
recommended  the  adoption  of  provisions  similar  to  those  suggested  by  the 
Alberta  Institute  and  contained  in  the  Alberta  Trustee  Act,  it  did  suggest 
several  changes. 

First,  the  Commission  noted  that  the  Alberta  provision  does  not  actually 
order  the  trustees  to  comply  with  the  proposed  arrangement  once  it  has  been 
approved,  but  simply  authorizes  the  court  to  approve  it.  Because  difficulties 
of  enforcement  could  arise,  the  Manitoba  Commission  recommended  that  a 
direct  power  of  variation  should  be  conferred  upon  the  court,  so  that  there 
would  be  no  question  about  compliance  with  the  arrangement.68 

Secondly,  the  Manitoba  Commission  suggested  that  difficulties  could 
arise  as  a  result  of  requiring  all  the  capable  beneficiaries  to  consent  in  writing 
as  a  precondition  to  the  exercise  of  the  court's  jurisdiction  to  vary  or  terminate 
the  trust.  The  Commission  noted  that  "much  may  be  said  for  the  argument 
that  the  Courts  should  have  a  residual  authority  to  overrule  the  recalcitrant 
adult  when  his  objections  are  blocking  a  proposal  obviously  beneficial  to  the 
trust  as  a  whole".69  On  balance,  however,  the  Manitoba  Commission  agreed 
with  the  Alberta  position  that  to  allow  trust  variation  and  termination  over 
the  objections  of  one  or  more  capable  beneficiaries  would  be  to  allow  the 
court  too  wide  a  power. 

The  Manitoba  Commission  also  noted  that  the  Alberta  legislation  confers 
an  almost  "unlimited  discretion"  upon  the  court  to  determine  whether  to  allow 
the  proposed  arrangement.  The  guidance  given  to  an  Alberta  court  is  that  it 
must  be  satisfied  that  the  arrangement  is  for  the  benefit  of  each  incapacitated 
or  unborn  person,  for  example,  on  behalf  of  whom  the  court  is  authorized  to 
consent,  and  that  "in  all  the  circumstances  at  the  time  of  the  application  to 
the  Court  the  arrangement  appears  otherwise  to  be  of  a  justifiable  character".70 
While  not  quarrelling  with  this  provision,  per  se,  the  Manitoba  Commission 
noted  that  no  mention  is  made  of  the  testator's  or  settlor's  intentions,  because, 
it  suspected,  "the  traditional  common  law  approach  of  upholding  such  inten- 
tions wherever  possible  will  continue  to  hold  sway".71  Nonetheless,  the  Com- 
mission concluded  that  there  should  be  a  direction  to  the  court  to  take  into 
consideration,  among  other  things,  the  intentions  of  the  settlor  or  testator, 


66  Manitoba  Law  Reform  Commission,  Report  on  The  Rule  in  Saunders  v.  Vautier  (Report 
No.  18,  1975)  (hereinafter  referred  to  as  "Manitoba  Report,,).  See,  also,  Manitoba  Law 
Reform  Commission,  Report  on  the  Rules  against  Accumulations  and  Perpetuities 
(Report  No.  49,  1982),  at  54-59. 

67  Manitoba  Report,  supra,  note  66,  at  25. 

68  Ibid. 

69  Ibid.,  at  25-26. 

70  Alberta  Trustee  Act,  supra,  note  65,  s.  42(7). 

71  Manitoba  Report,  supra,  note  66,  at  26. 
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stating  that  "[t]his  would  at  least  give  the  donors  of  trust  property  a  little 
more  confidence  in  the  future  of  their  directions".72 

Finally,  the  Manitoba  Commission  expressed  concern  about  the  manner 
in  which  the  Alberta  legislation  deals  with  the  rule  in  Barford  v.  Street.  It 
will  be  recalled  that  the  Act  provides  that  "[w]hen  an  instrument  creates  a 
general  power  of  appointment  exercisable  by  deed,  the  donee  of  the  power 
may  not  appoint  to  himself  unless  the  instrument  shows  an  intention  that  he 
may  so  appoint."73  The  Manitoba  Commission  wondered  whether  the  require- 
ment that  the  donor  evince  this  intention  expressly  in  the  trust  instrument 
would  result  in  the  same  trap  for  the  unwary  draftsman  as  the  rule  in  Saunders 
v.  Vautier.  Nevertheless,  the  Commission  was  of  the  view  that,  at  least,  the 
Alberta  provision  was  "a  more  refined  approach  to  the  problem  of  general 
powers  of  appointment,  than  the  uncertain  and  artificial  law  presently  being 
applied",74  and  accordingly  recommended  adoption  of  the  Alberta  position. 

The  Manitoba  Law  Reform  Commission  recommended  that,  subject  to 
the  above-noted  changes,  the  provisions  enacted  by  the  Alberta  legislature 
should  be  incorporated  in  the  Manitoba  Trustee  Act  as  part  of,  and  including, 
the  present  section  61  of  that  Act,  which  is  the  equivalent  of  the  Ontario 
Variation  of  Trusts  Act.  The  Manitoba  legislature  has  recently  enacted 
legislation75  containing  provisions  very  similar  to  those  contained  in  the 
Alberta  Trustee  Act  concerning  the  variation  and  termination  of  trusts.  The 
Manitoba  provisions,  unlike  the  Alberta  legislation,  define  what  is  meant  by 
the  term  "benefit":  when  the  court  is  determining  whether  an  arrangement  to 
vary  or  terminate  a  trust  is  for  the  benefit  of  a  person,  it  must  consider  whether 
the  arrangement  "would  enhance  the  financial,  social,  moral  or  family 
wellbeing"76  of  the  person.  The  Manitoba  legislation  does  not,  however,  adopt 
the  suggestion  made  by  the  Manitoba  Law  Reform  Commission  that  statutory 
reference  should  be  made  to  the  testator's  or  settlor's  intention. 


4.     ALTERNATIVES  FOR  REFORM 

As  we  have  discussed,  the  present  law  of  Ontario  is  to  the  effect  that,  if 
the  trust  beneficiaries  are  all  ascertained,  adult,  and  mentally  capable,  they 
can  together  wind  up  the  trust,  whatever  its  terms,  at  a  time  of  their  choosing 
under  the  rule  in  Saunders  v.  Vautier.  If  any  one  beneficiary  is  unascertained, 
a  minor,  or  unborn,  any  interested  party  may  put  an  arrangement  before  the 
court,  whereby  the  terms  of  the  trust  may  be  varied  or  the  trust  may  be 
terminated.  A  variation  may  take  the  form  of  a  change  in  the  administrative 
or  dispositive  provisions  of  the  trust,  and  a  termination  will  normally  involve 
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Ibid. 

Alberta  Trustee  Act,  supra,  note  65,  s.  42(8). 

Manitoba  Report,  supra,  note  66,  at  28. 

The  Trustee  Act,  R.S.M.  1970,  c.  T160,  s.  61,  as  am.  by  An  Act  to  Amend  The  Trustee 
Act,  Bill  35,  1982  (33d  Leg.  2d  Sess.),  s.  4.  The  amending  legislation  (S.M.  1982-83, 
c.  38)  received  Royal  Assent  on  August  18,  1983  and  was  declared  in  force  October  1, 
1983. 
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Ibid.,s.  61(8)(a). 
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the  distribution  of  capital  to  adult  beneficiaries,  with  capital  being  held  on 
trust  for  each  minor  or  unborn  beneficiary.  Applications  to  the  court  for 
approval  of  such  arrangements  are  made  under  the  Variation  of  Trusts  Act, 
which,  for  all  intents  and  purposes,  has  overlaid  the  old  inherent  jurisdiction 
of  the  court. 

The  Variation  of  Trusts  Act  was  intended  to  complement  substantively 
the  rule  in  Saunders  v.  Vautier.  Before  1960,  beneficiaries  with  minors  or 
unborn  persons  among  their  number  had  to  apply  to  the  court  under  the 
inherent  compromise  jurisdiction.77  However,  when  the  courts  in  England 
held78  that  this  jurisdiction  did  not  enable  the  courts  to  agree  to  a  "compro- 
mise" whereby  the  quantum  or  nature  of  the  beneficial  interests  was  changed 
to  accommodate  the  estate  planning  of  the  beneficiaries,  legislation  to  com- 
plement the  Saunders  v.  Vautier  rule  became  vital.  The  Act  also  complements 
the  rule  procedurally.  The  court  consents  on  behalf  of  the  unascertained  and 
incapacitated,  and  this  supplies  the  approval  which,  added  to  that  of  the  adult 
and  capable  beneficiaries  under  the  common  law  rule,  allows  the  trust  to  be 
terminated. 

The  Commission  has  considered  several  possible  alternatives  for  reform. 
First,  the  law  could  be  left  as  it  is,  with  the  rule  in  Saunders  v.  Vautier 
complemented  by  the  Variation  of  Trusts  Act.  Secondly,  all  premature  trust 
terminations  could  be  brought  under  the  Variation  of  Trusts  Act,  so  that  the 
court  could  give  or  withhold  approval  depending  upon  all  the  circumstances, 
including  the  needs  of  the  beneficiaries  and  the  wishes  of  the  settlor  or  testator. 
Thirdly,  the  common  law  rule  and  the  Variation  of  Trusts  Act  could  be 
replaced  by  the  American  "material  purpose"  doctrine,  as  set  out  in  section 
30-4-3-24  of  the  Indiana  Trust  Code. 

The  third  of  these  alternatives,  although  a  solution  that  commends  itself 
to  the  very  large  number  of  common  law  jurisdictions  in  the  United  States, 
creates  a  considerable  problem.  In  the  United  States  today,  not  only  is  the 
rule  in  Saunders  v.  Vautier  foreign,  but  any  statutory  jurisdiction  like  the 
Variation  of  Trusts  Act  is  unknown.  Anyone  who  would  recommend  the 
"material  purpose"  doctrine  for  adoption  in  common  law  Canada,  the  United 
Kingdom,  Australia,  or  New  Zealand  must  contend  with  the  fact  that  the 
Variation  of  Trusts  Act  has  brought  considerable  relief  to  these  jurisdictions. 
With  the  aid  of  the  court  a  much  needed  flexibility  has  been  introduced, 
whereby  older  trusts  can  be  varied  or  terminated  to  meet  contemporary  tax 
planning  needs.  Estate  planning  of  any  person's  assets,  including  those  assets 
in  trust,  can  now  be  rationally  designed.  Clearly  this  Act,  or  other  legislation 
conferring  the  same  jurisdiction  upon  the  court,  would  have  to  remain. 

Yet,  if  the  Variation  of  Trusts  Act  were  to  be  retained  for  trusts  with 
unascertained,  minor,  or  unborn  beneficiaries,  it  is  impossible  to  contemplate 
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The  inherent  compromise  jurisdiction  of  the  court  is  only  an  emergency,  or  salvage, 
authority  and  is  limited  to  situations  where  it  can  be  demonstrated  that  failure  to  vary 
the  trust  would  place  the  trust  in  severe  jeopardy:  see  Waters,  supra,  note  3,  at  905  and 
906-07. 

See  Chapman  v.  Chapman,  [1954]  A.C.  429  (H.L.),  and  Re  Wright,  [1954]  O.R.  755, 
[1955]  1  D.L.R.  213  (H.C.J. ).  See,  also,  Waters,  supra,  note  3,  at  904-09,  for  a 
description  of  the  inherent  jurisdiction. 
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a  situation  where  the  "material  purpose"  doetrine  would  replace  the  rule  in 
Saunders  v.  Vautier.  The  common  law  rule  and  the  Variation  of  Trusts  Act 
are  complementary.  The  "material  purpose"  doctrine  and  the  Act,  on  the 
other  hand,  are  incompatible;  they  are  pursuing  different  philosophies.  The 
American  approach  is  concerned  solely  with  the  objects  sought  by  the  donor 
in  setting  up  the  trust;  the  rule  in  Saunders  v.  Vautier  is  concerned  only  that 
the  adult  owner  of  the  entire  equitable  interest  shall  act  with  the  trust  property 
as  he  pleases.  Therefore,  whatever  the  merits  of  the  American  approach,  we 
are  of  the  view  that  the  direction  that  was  taken  in  1959  by  the  adoption  of 
the  Variation  of  Trusts  Act  is  so  well  entrenched  as  the  law  of  this  Province 
that  it  should  not  be  reversed  in  its  entirety. 

As  to  the  first  and  second  alternatives,  to  leave  the  law  as  it  is,  or  to 
make  all  premature  trust  terminations  subject  to  the  approval  of  the  court, 
different  views  exist.  In  our  opinion,  there  are  powerful  arguments  for  each 
course  of  action. 

We  turn  first  to  the  contention  that  the  law  of  Ontario,  as  it  stands  at 
present,  should  not  be  changed.  The  argument  has  been  put  very  forcibly  to 
us  that  the  essential  issue  concerning  the  rule  in  Saunders  v.  Vautier  is  whether 
or  not  the  interests  of  the  living  are  to  be  preferred  to  those  of  the  dead.  In 
other  words,  this  is  first  and  last  a  policy  matter.  The  great  seventeenth  and 
eighteenth  century  founders  of  our  property  law,  of  which  this  rule  is  a  part, 
strove  for  both  flexibility  and  certainty.  Their  hostility  to  attempted  restraints 
on  an  owner's  freedom  of  alienation,  to  be  found  consistently  underlined 
throughout  the  law  of  property,  was  complemented  by  their  equal  hostility  to 
restraints  on  anticipation.79  The  protected  life  interest  was  permitted  only 
because  attempted  alienation  terminates  the  life  interest;  the  restraint  was  not 
otherwise  permitted,  and  never  as  in  the  case  of  the  American  spendthrift 
trust.  Restraint  on  anticipation  was  permitted  in  only  one  instance,  and  that 
was  in  favour  of  the  married  woman,  who,  in  earlier  times  and  in  circum- 
stances since  past,  could  lose  her  property  through  the  blandishments  of  her 
husband.  Flexibility  for  capable  legal  or  equitable  owners  to  deal  with  their 
property  as  they  chose  was  thus  a  lodestone  for  those  who  were  developing 
common  law  doctrine.  Certainty  was  obtained  through  the  crisp  lines  of 
doctrine,  like  Saunders  v.  Vautier.  Property  rights  do  not  now,  and  should 
not  in  the  future,  it  is  argued,  depend  upon  the  vagaries  of  judicial  discretion. 
Any  abolition  of  the  rule  in  Saunders  v.  Vautier,  as  recommended  by  the 
advocates  of  that  course  of  action,  would  only  bring  about  increased  inflexi- 
bility and  uncertainty. 

This  argument  is  underlined  by  the  fact  that  the  Variation  of  Trusts  Act 
was  a  legislative  endorsement  of  the  rule  in  Saunders  v.  Vautier.  Substan- 
tively and  procedurally,  the  Act  presupposes  the  continued  existence  of  the 
common  law  rule.  Substantively,  the  court  consents  on  behalf  of  those  who 
cannot  consent  for  themselves,  and  it  considers  the  benefit  of  those  persons 


"For  a  trust  is  the  equitable  equivalent  of  a  common  law  gift,  and,  when  once  declared, 
the  settlor,  like  the  donor  of  a  gift,  has  no  further  rights  over  the  property  unless  he  be 
also  one  of  the  beneficiaries  or  has  reserved  to  himself  a  power  of  appointment": 
Underhill'  s  Law  relating  to  Trusts  and  Trustees,  supra,  note  3,  at  602  (footnote  reference 
omitted). 
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because  they  are  not  present  or  not  able  to  consider  for  themselves  whether 
they  are  being  treated  fairly  by  the  proposed  arrangement.  Procedurally,  the 
court's  consent  assumes  that  the  adult  and  capacitated  beneficiaries  are  ca- 
pable of  looking  after  themselves  and  will  now  proceed  to  implement  the 
variation  or  termination.  And,  if  by  chance  an  adult  and  capable  beneficiary 
has  not  done  so,  it  is  surely  not  for  the  court  to  be  concerned  with  the  benefit 
of  such  a  person.  Indeed,  the  idea  that  the  adult  beneficiary  must  ask  the 
court  to  tell  him  what  is  in  his  own  best  interests  not  only  puts  the  court  in 
an  awkward  paternalistic  role,  but  is  in  itself  almost  ludicrous. 

It  is  further  contended  that,  if  the  rule  is  abrogated  in  favour  of  a  judicial 
discretion,  there  is  no  guarantee  that  the  intention  of  the  settlor  or  testator 
will  be  upheld  if  the  court  is  to  consider  whether  or  not  to  uphold  it.  In  all 
likelihood,  the  intent  of  the  settlor  or  testator  will  not  be  supported  if  the 
court  finds  better  reason  in  the  arguments  of  the  adult  living  beneficiary  for 
the  variation  or  premature  termination  of  the  trust.  As  for  the  contention  that 
the  rule  in  Saunders  v.  Vautier  is  easily  avoided  by  the  competent  draftsman, 
it  has  to  be  observed  that  his  skills  will  merely  lead,  as  the  law  stands,  to  an 
application  under  the  Variation  of  Trusts  Act,  where  the  court  will  consider 
the  benefit  of  the  minors  and  unborn  persons  under  the  proposed  variation  or 
termination,  in  order  that  the  common  law  rule  can  be  applied. 

Indeed,  it  is  argued  that  not  only  does  the  present  law  work  well,  but  to 
prohibit  the  premature  termination  of  a  trust  by  adult  persons  who  possess 
the  entire  equitable  ownership,  unless  the  court  approves,  will  create  a  myriad 
of  doubts  and  difficulties.  What  of  the  simple  and  familiar  situation  where  a 
will  makes  a  gift  to  A,  subject  to  an  annuity  in  favour  of  B,  and  B  wishes  to 
renounce.  A  may  be  B's  child,  or  B  may  wish  to  receive  nothing  under  the 
will.  Can  B  renounce  (and  A  accept  the  benefit)  without  the  consent  of  the 
court?  If  not,  what  exactly  is  to  be  gained  in  these  circumstances  by  the 
requirement  that  judicial  consent  be  obtained?  Again,  if  it  would  suit  the  life 
tenant,  a  widow,  to  have  a  capital  sum,  so  that,  for  instance,  she  can  purchase 
an  annuity,  why  should  she  not  be  able  to  sell  her  interest  to  the  adult 
remainderman,  and  why  should  that  remainderman,  having  the  entire  equi- 
table interest,  not  be  able  to  recover  the  legal  estate  from  the  trustees  without 
the  court's  consent?  And,  for  its  part,  what  is  the  court  supposed  to  consider 
if  there  is  a  simple  scheme  of  a  life  interest,  followed  by  a  vested  remainder 
interest,  subject  to  no  delayed  vesting  in  possession?  Again,  does  the  bene- 
ficiary of  a  bare  trust,  set  up  by  himself  for  himself,  have  to  have  the  consent 
of  the  court  to  a  termination? 

Nor,  it  is  contended,  should  any  advocate  of  the  abolition  of  the  rule  in 
Saunders  v.  Vautier  overlook  the  problem  of  court  costs.  In  the  majority  of 
instances  in  which  the  rule  can  be  invoked  -  legacies  postponed  in  possession, 
either  in  whole  or  as  to  instalments,  to  an  age  greater  than  majority  -  the 
amount  of  property  involved  is  small.  To  force  these  legatees  into  court,  and 
others  in  a  similar  position  of  deferred  vesting  in  possession,  is  a  measure 
out  of  all  proportion  to  the  alleged  advantage  of  the  court  being  able  to  take 
account  of  the  testator's  intent  or  purpose  in  creating  gifts  with  such  terms. 

With  respect,  on  the  other  hand,  to  the  arguments  for  making  all  pre- 
mature trust  terminations,  as  well  as  all  variations,  subject  to  judicial  ap- 
proval, we  have  already  spoken  of  the  effect  of  the  present  law,  and,  in 
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particular,  the  operation  of  the  rule  in  Saunders  v.  Vautier.  The  prime  con- 
tention is  that  the  rule  in  Saunders  v.  Vautier  is  based  upon  legal  logic  -  the 
consequence  of  the  equitable  ownership  being  "at  home,,  in  the  beneficiary, 
or  group  of  beneficiaries  -  and  that  this  logic  produces  a  lack  of  concern  for 
the  intentions  of  the  settlor  or  testator.  Whether  the  creator  of  the  trust  has 
designed  a  scheme  that  is  harsh  or  realistic,  gratuitously  interfering,  or  wise 
is  irrelevant.  While,  under  the  Variation  of  Trusts  Act  the  court  must  consider 
the  benefit  to  be  derived  by  the  unascertained  and  incapacitated  beneficiaries, 
as  well  as  the  overall  fitness  of  the  proposed  arrangement,80  these  or  similar 
considerations  are  not  a  factor  when  the  common  law  rule  is  invoked. 

However,  to  advocate  that  all  premature  trust  terminations  should  be 
subject  to  judicial  scrutiny  is  not  to  say  that  the  intention  of  the  donor  should 
be  conclusive,  or  that  it  should  even  predominate.  Rather,  it  is  contended 
that  the  intention  of  the  settlor  or  testator  should  be  considered  when  the 
terms  of  the  trust  otherwise  satisfy  the  criteria  emanating  from  public  policy, 
namely,  the  perpetuity  rule  and  the  rules  that  govern  the  imposition  of  con- 
ditions upon  gifts,  whether  inter  vivos  or  testamentary.  If  the  terms  of  the 
trust  are  found  to  be  realistic  and  wise,  then  a  court  should  be  able  to  withhold 
consent  to  a  premature  termination.  The  consolation  for  the  donee  is  that  he 
accepted  a  gift  subject  to  terms,  and  that  he  has  been  unable  to  convince  the 
court  that  his  present  circumstances  justify  the  deletion  of  those  terms. 

The  supporting  arguments  for  this  view  are  several.  First,  it  is  stressed 
that,  unlike  the  case  for  the  perpetuity  rule,  the  alleged  public  policy  nature 
of  the  rule  in  Saunders  v.  Vautier  has  never  been  explained  adequately.  As 
Lord  Herschell  L.C.  said  in  Wharton  v.  Masterman,*1  "[t]he  point  seems,  in 
the  first  instance,  to  have  been  rather  assumed  than  decided.  .  .  .  It  is  needless 
to  inquire  whether  the  courts  might  have  given  effect  to  the  intention  of  the 
testator  in  such  cases  ....  The  doctrine  has  been  so  long  settled  and  so  often 
recognised  that  it  would  not  be  proper  now  to  question  it."  The  occasion  of 
the  drafting  of  a  new  Trustee  Act  for  Ontario,  it  can  be  said,  would  provide 
an  opportunity  to  ensure  that  the  intention  of  the  settlor  or  testator  is  at  least 
considered. 

Secondly,  it  is  noted  that  the  courts  have  demonstrated  on  several  occa- 
sions their  hostility  to  the  common  law  rule.82  Courts  struck  by  the  soundness 
of  provisions  made  by  the  trust  instrument  in  question  have  evidently  striven 
to  find,  despite  the  presumption  in  favour  of  early  vesting,  that  interests  are 
contingent  rather  than  vested.83  In  one  Canadian  case,  the  Court  treated  an 


so 


81 
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In  re  Oakes'  Settlement  Trusts,  [1959]  1  W.L.R.  502  (Ch.  D.),  and  In  re  Van  Gruisen's 
Will  Trusts,  [1964]  1  W.L.R.  449  (Ch.  D.). 

Supra,  note  36,  at  193. 

See,  for  example,  Curtis  v.  Lukin  (1842),  5  Beav.  147,  49  E.R.  533.  at  536.  per  Lord 
Langdale  M.R.  For  Canadian  judicial  criticism  of  the  way  in  which  the  rule  violates  the 
settlor's  intent,  see  In  re  Stedman  Estate,  supra,  note  23,  and  Re  Townshend,  supra, 
note  22. 

See,  for  example,  Fast  v.  Van  Vliet  (1965),  51  W.W.R.  65  (Man.  C.A.);  Re  McCallum, 
[1956]  O.W.N.  321  (H.C.J. );  Re  Down  (1968),  68  D.L.R.  (2d)  30  (Ont.  C.A.);  Re 
Carlson  (1975),  55  D.L.R.  (3d)  616  (B.C.S.C.  in  banco);  and  Re  Chodak  (1976),  59 
D.L.R.  (3d)  35  (Ont.  H.C.J. ). 
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application  as  a  request  for  an  order  for  administration,  rather  than  for  con- 
struction. This  allowed  the  Court  to  assume  a  discretionary  jurisdiction,  and 
to  refuse  the  order.84 

Moreover,  it  has  been  questioned  whether  the  rule  in  Saunders  v.  Vautier 
is  promoting  effectively  any  policy  when  a  competent  draftsman  can  prevent 
the  beneficiary  from  having  the  opportunity  to  avail  himself  of  the  rule.  As 
we  noted  earlier,  the  Alberta  Institute  of  Law  Research  and  Reform  expressed 
the  view  that  "the  fact  that  the  rule  can  be  got  around  by  careful  drafting 
actually  invalidates  any  rationale  for  it.  There  is  no  point  to  a  rule  which 
merely  penalizes  poor  drafting,  and  there  is  nothing  to  be  said  for  a  policy 
which  can  be  got  around  by  a  different  form  of  words".1 


KS 


Emphasis  is  also  placed  on  the  1973  amendments  to  the  Alberta  Trustee 
Act,  set  out  previously,  whereby  approval  must  now  be  sought  from  the  court 
before  any  trust  may  be  terminated.86  An  example  of  the  application  of  section 
42  of  the  Alberta  Act  is  Kinnee  v.  Public  Trustee  for  Alberta*1  In  that  case, 
the  testatrix  devised  a  house  to  her  infant  son,  and  in  her  will,  in  which  she 
made  it  clear  that  she  wished  her  husband  to  have  no  part  of  her  estate,  she 
expressed  an  apprehension  of  the  influence  that  the  husband  (and  father) 
might  have  on  the  child.  The  devise  was  absolute  and  indefeasible,  and,  when 
the  son  attained  majority  at  eighteen  years,  he  sought  title  to  the  house, 
although  by  the  terms  of  the  trust  he  was  not  to  have  possession  until  his 
twenty-first  birthday.  It  appeared  that  the  son  intended  to  transfer  the  house 
to  his  father  upon  payment  of  one-half  its  value.  Hope  J.  refused  the  appli- 
cation, being  satisfied  that,  in  all  the  circumstances,  it  was  not  to  the  young 
man's  benefit  to  acquire  the  property  at  that  time. 

It  is  of  interest  to  compare  the  outcome  and  reasoning  in  this  case  with 
the  earlier  English  case  of  Re  Steed' s  Will  Trusts  ™  where  the  applicant  was 
a  protected  life  tenant  and  was  applying  to  have  the  trust  terminated,  although 
the  trustees  opposed  that  course  of  action.  There  the  Court  of  Appeal  refused 
to  give  its  consent  to  an  arrangement  under  the  English  Variation  of  Trusts 
Act  because  of  the  danger  that  the  applicant,  an  elderly  woman,  would  be 
preyed  upon  by  her  brother,  as  in  the  past,  until  he  had  acquired  the  property 
from  her.  In  both  instances,  it  is  said,  what  the  testator  had  provided  was 
evidently  realistic  and  wise. 

5.     CONCLUSIONS 

In  our  opinion,  the  argument  is  well  taken  that  the  present  issue  is 
essentially  one  of  policy.  If  it  were  a  choice  between  the  American  "material 


84  In  re  Livingston  Estate  (No.  2),  [1923]  1  W.W.R.  358  (Man.  C.A.).  Although  this  does 
not  seem  to  have  been  a  case  where  the  applicant  could  exercise  the  rule  in  Saunders  v. 
Vautier,  that  was  expressly  not  a  factor  in  the  judgments  given. 

85  Alberta  Report,  supra,  note  58,  at  5-6. 

6  See  supra,  this  ch.,  sec.  3.  and  Alberta  Trustee  Act,  supra,  note  65,  s.  42. 

87  Kinnee  v.  Public  Trustee  for  Alberta  (1977) ,  3  Alta.  L.R.  (2d)  59  (S.C.,  T.D.). 

88  Re  Steed's  Will  Trusts,  [1960]  Ch.  407,  [1960]  1  All  E.R.  487  (C.A.)  (subsequent 
references  are  to  [I960]  Ch.). 
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purpose"  doctrine  on  the  one  hand,  and  the  rule  in  Saunders  v.  Vautier  on 
the  other,  we  would  also  agree  that  the  policy  decision  is  literally  whether  to 
favour  the  wishes  of  the  dead  or  the  interests  of  the  living.  These  are  the  two 
poles  of  the  controversy;  acceptance  of  one  means  the  total  rejection  of  the 
other.  However,  we  have  earlier  said  that,  because  of  the  adoption  of  the 
Variation  of  Trusts  Act  in  Ontario,  the  "material  purpose"  doctrine  is  simply 
not  compatible  with  the  philosophy  that  has  since  prevailed  in  Ontario,  as 
well  as  in  all  the  other  Canadian  and  Commonwealth  jurisdictions  that  have 
adopted  that  Act.  The  issue,  as  we  see  it,  is  between  judicial  discretion  over 
the  whole  area  of  trust  variation  and  premature  termination,  on  the  one  hand, 
and  the  right  to  termination  under  Saunders  v.  Vautier  plus  judicial  discretion 
in  only  those  cases  where  there  are  actual  or  possible  beneficiaries  who  cannot 
consent  for  themselves,  on  the  other. 

It  is  also  quite  true  that,  by  enabling  the  courts  to  consent  to  variation  or 
termination  arrangements  on  behalf  of  those  unable  to  consent,  the  legislation 
has  endorsed  the  rule  in  Saunders  v.  Vautier.*9  Nor  would  we  suggest  that 
the  policy  pursued  by  the  Variation  of  Trusts  Act  is  in  need  of  reconsideration. 
American  lawyers  might  not  agree  with  what  has  been  done  under  the  authority 
of  that  Act,  but  we  are  of  the  view  that  the  Act  has  been  of  incalculable 
assistance  in  keeping  trusts  abreast  of  the  times  and,  where  appropriate,  in 
terminating  those  trusts  that  the  times  or  the  parties'  circumstances  have 
completely  overtaken.  However,  this  does  not  mean  that  the  Act  could  not 
now  play  an  additional  role  that  was  not  foreseen  in  England  in  1958  or  in 
Ontario  in  1959. 

Prior  to  1959  in  Ontario,  upholding  the  intent  of  the  settlor  or  testator 
was  a  central  tenet  in  the  law  of  trusts.  The  Trustee  Act  was,  and  remains, 
facultative,  and  the  inherent  jurisdiction  to  amend  the  terms  of  trusts  was 
limited  in  scope  and  exclusively  concerned  with  upholding  and  furthering  the 
trust  and  its  terms.90  Saunders  v.  Vautier  alone  allowed  beneficiaries  to  ignore 
the  trust  terms.  In  our  view,  although  it  was  seen  at  the  time  of  enactment  as 
a  complement  to  the  common  law  rule,  the  Variation  of  Trusts  Act  marked  a 
major  change  of  direction.91  For  the  first  time,  the  court  acquired  the  juris- 
diction to  approve  extensive  changes  not  only  in  the  administrative,  but  also 
in  the  dispositive,  provisions  of  trusts,  even  to  the  point  of  revoking  such 
provisions.  The  essential  concern  of  the  court  was  the  benefit  of  the  benefi- 
ciaries unable  to  approve  for  themselves,  and  the  variation  of  trusts  legisla- 
tion, as  enacted  everywhere  within  the  Commonwealth,  enabled  the  court  to 
override  the  trust  creator's  intention.  Nevertheless,  from  the  first,  that  inten- 
tion was  recognized  as  having  significance;  it  was  a  factor  to  be  considered. 
In  England,  the  Rules  of  the  Supreme  Court  were  amended  at  once,  requiring 


89  This  has  been  recognized  since  the  legislation  was  first  introduced:  see,  for  example, 
Waters,  "The  Variation  of  Trusts1'  (1960),  13  Current  Legal  Problems  36,  at  47. 

90  In  In  re  Walker,  [1901]  1  Ch.  879,  at  885,  Farwell  J.  said,  "]  decline  to  accept  any 
suggestion  that  the  court  has  an  inherent  jurisdiction  to  alter  a  man's  will  because  it 
thinks  it  beneficial.  It  seems  to  me  that  is  quite  impossible." 

91  The  first  such  legislation  was  the  English  Variation  of  Trusts  Act,  1958,  supra,  note  4. 
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the  settlor,  if  living,  to  be  joined  as  a  necessary  and  proper  party,92  and,  in 
1970,  it  was  suggested  by  a  well-known  Canadian  text  that  this  practice  rule 
should  be  adopted  in  Ontario.93 

The  courts,  also,  have  expressed  their  view  on  this  matter.  In  Re  Steed's 
Will  Trusts,94  where  the  applicant  was  a  protected  life  tenant,  and  was  apply- 
ing to  have  the  trust  terminated,  even  though  the  trustees  opposed  that  course 
of  action,  the  Court  of  Appeal  in  England  upheld  the  trial  judge's  refusal  to 
approve  the  applicant's  arrangement.  Lord  Evershed  M.R.  made  these  re- 
marks:95 

It  is  the  arrangement  which  has  to  be  approved,  not  just  the  limited  interest  of 
the  person  on  whose  behalf  the  court's  duty  is  to  consider  it. 

If  that  is  right,  it  then  follows  that  the  court  must  regard  the  proposal  as  a 
whole,  and  so  regarding  it,  then  ask  itself  whether  in  the  exercise  of  its  jurisdic- 
tion it  should  approve  that  proposal  on  behalf  of  the  person  who  cannot  give  a 
consent,  because  he  is  not  in  a  position  to  do  so.  If  that  is  a  right  premise,  then 
it  follows  that  the  court  is  bound  to  look  at  the  scheme  as  a  whole,  and  when  it 
does  so,  to  consider,  as  surely  it  must,  what  really  was  the  intention  of  the 
benefactor.  That  such  is  a  proper  approach  is  at  least  supported  by  the  provisions 
of  R.S.C.  Ord.  55,  r.  14A(3A),  which  provides  that  in  the  case  of  an  application 
under  this  Act,  where  there  is  a  living  settlor  the  living  settlor  is  to  be  a  party 
before  the  court.  That  rule  seems  to  me  to  reinforce  what  I  conceive  to  underly 
this  provision,  namely,  that  the  court  must,  albeit  that  it  is  performing  its  duty 
on  behalf  of  some  person  who  cannot  consent  on  his  or  her  own  part,  regard  the 
proposal  in  the  light  of  the  purpose  of  the  trust  as  shown  by  the  evidence  of  the 
will  or  settlement  itself,  and  of  any  other  relevant  evidence  available. 

Lord  Evershed  M.R.,  with  whom  Willmer  and  Upjohn  L.JJ.  agreed, 
went  on  to  observe  that  the  testator  wanted  to  make  provision  for  the  plaintiff 
throughout  her  life,  and  he  well  understood  the  risk  that,  if  she  were  simply 
handed  a  sum  of  money,  she  might  well  part  with  it  in  favour  of  her  brother, 
who  had  "sponged"  on  her  in  the  past.  The  testator  had  felt  these  apprehen- 
sions, the  trustees  shared  them,  and  the  trial  judge  had  rightly  withheld  his 
approval,  also  fearing  what  might  be  the  outcome  of  such  an  approval. 

Faced  with  the  formidable  argument  that  equity  has  always  followed  the 
principle  of  permitting  the  adult  owner  of  the  whole  equitable  interest  (or  all 


92  Rules  of  the  Supreme  Court,  1965,  Jacob  (ed.),  The  Supreme  Court  Practice  J 982,  Ord. 
93,  r.  6(2).  The  English  Law  Reform  Committee,  in  its  Sixth  Report,  supra,  note  4, 
para.  15,  was  of  the  view  that  the  settlor's  views  should  be  heard:  "If  a  settlor  objected 
to  a  proposed  variation  of  the  trusts,  he  would  nearly  always  have  some  good  grounds 
for  doing  so  which  would  almost  certainly  incline  the  Court  to  refuse  to  sanction  the 
proposed  scheme."  It  made  no  reference,  however,  to  evidence  of  the  views  or  intent  of 
a  deceased  settlor  or  testator.  See,  for  further  comment,  McClean,  "Variation  of  Trusts 
in  England  and  Canada"  (1965),  43  Can.  B.  Rev.  181,  at  229. 

93  Sheard  and  Hull,  Canadian  Forms  of  Wills  (3d  ed.,  1970),  at  320.  The  same  opinion  is 
expressed  in  the  4th  edition  (1982),  at  275. 

94  Supra,  note  88. 

5  Ibid.,  at  421.  It  will  be  noted  that  in  the  final  sentence,  as  reproduced  here,  Lord 
Evershed  is  expressly  referring  to  evidence  of  the  intent  of  a  deceased  settlor,  or  a 
testator. 
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these  owners  together)  to  call  for  the  legal  estate,  we  have  not  found  it  easy 
to  come  to  a  decision  as  between  the  two  schools  of  thought,  whose  views 
we  have  described.  However,  we  have  concluded  that  the  intention  of  the 
creator  of  the  trust  should  be  a  factor  to  be  considered  whenever  there  is  a 
desire  on  the  part  of  beneficiaries  to  depart  from  the  terms  of  the  trust.  In 
order  to  ensure  that  this  principle  is  applied  in  all  cases  of  proposed  variations 
and  premature  terminations  of  trusts,  it  is  necessary,  in  our  opinion,  that  all 
such  proposals  be  brought  before  the  court.  The  court  would  then  have  the 
opportunity  to  consider  the  intention  or  purpose  of  the  settlor  or  testator  in 
creating  the  particular  trust  terms,  and  whether,  in  the  light  of  the  circum- 
stances that  exist  when  application  is  made  to  the  court,  those  intentions 
should  be  supported  or  ignored. 

We  recognize  the  fact  that  the  common  law  has  consistently  opposed 
attempted  restraints,  but  as  a  policy  matter  we  do  not  consider  equity  to  have 
so  consistently  adopted  that  stance96  that  there  is  not  now  a  middle  way 
between  a  total  implementation  of  the  intent  of  the  creator  of  the  trust  and  a 
total  ignoring  of  that  intent.  Courts  that  feel  impelled,  if  at  all  possible,  to 
construe  gifts  as  being  contingent,  or  that  regret  the  fact  that  on  a  proper 
construction  the  rule  in  Saunders  v.  Vautier  applies,  are  impliedly  saying  that 
the  settlor  or  testator  knew  what  he  was  doing,  and  that,  for  instance,  in 
introducing  delays  in  vesting  in  possession  or  in  giving  a  discretion  to  the 
trustees,  the  benefaction  was  a  wise  provision.  In  other  cases  involving 
Saunders  v.  Vautier,  the  courts  admittedly  may  not  have  voiced  regrets.  But 
in  the  presence  of  judicial  silence,  no  one  can  be  sure  what  the  courts  would 
have  said  had  a  judicial  discretion  been  exercisable. 

We  have  also  noted  that  the  Report  of  the  Alberta  Institute  of  Law 
Research  and  Reform,  released  in  February,  1972,97  and  the  subsequent 
Report  of  the  Manitoba  Law  Reform  Commission,  released  in  January,  1975, 
and  reiterated  in  1982,98  on  the  subject  of  the  rule  in  Saunders  v.  Vautier 
have  come  to  the  same  conclusion  as  ourselves.  Moreover,  both  Alberta  and 
Manitoba  have  enacted  legislation  implementing  these  recommendations.' 
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As  to  the  criticism  that  any  change  in  the  present  law  will  lead  to  increased 
inflexibility  and  uncertainty,  we  are  of  the  view  that  this  overstates  the 
argument.  There  is,  of  course,  inflexibility  to  the  extent  that  all  premature 
trust  terminations  would  need  the  court's  consent,100  but  we  do  not  consider 
this  comparable  to  absolute  inflexibility,  where  nothing  can  be  done  about  a 
restraint  imposed  by  a  settlor  or  testator.  So  far  as  uncertainty  is  concerned, 
we  would  have  thought  that  the  terms  of  the  trust  supply  certainty,  and  that 


96  Equity  upheld  the  restrictive  covenant  in  the  nineteenth  century,  and  Equity's  doctrines 
were  employed  to  uphold  a  restriction  on  user  in  Lord  Strathcona  Steamship  Co.,  Ltd. 
v.  Dominion  Coal  Co.,  Ltd.,  [1926]  1  D.L.R.  873  (P.C.). 

97  Alberta  Report,  supra,  note  58. 

98  See  supra,  note  66. 

99  Supra,  notes  65  and  75. 

100  Variation  of  terms  would  also  require  court  approval  because,  as  the  law  stands,  variation 
can  only  be  carried  out  at  common  law  after  termination;  variation  is  obtained  in  the 
resettlement. 
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the  existing  possibility  of  a  variation  of  those  terms  or  a  premature  termination 
by  way  of  the  court's  approval  under  the  Variation  of  Trusts  Act  introduces 
uncertainty.  However,  we  do  not  consider  that  the  uncertainty  raises  a  prob- 
lem, either  under  the  present  law  or  under  the  recommendations  that  we  shall 
make. 

Accordingly,  we  have  concluded  that  the  Variation  of  Trusts  Act  should 
be  repealed  and  its  provisions  incorporated  in  the  revised  Trustee  Act,  but  in 
an  amended  and  expanded  form,  and  we  so  recommend.101  With  respect  to 
the  variation  of  trusts,  no  substantial  change  in  practice  would  occur.  Ar- 
rangements for  variation  of  trusts  would  be  brought  before  the  court  for 
approval,  and  the  former  provisions  of  the  Variation  of  Trusts  Act,  which 
would  be  contained  in  the  revised  Trustee  Act,  would  complement  the  pro- 
posed power  of  the  court  to  grant  additional  administrative  powers.102  As  we 
discussed  previously,  it  would  depend,  in  all  cases,  upon  the  nature  of  the 
variation  requested,  and  the  interests  involved,  which  judicial  authority  would 
be  invoked  to  effect  the  variation.103 

We  have  also  concluded  that  the  variation  of  trusts  provisions  should  be 
expanded  to  provide  that  all  terminations  of  trusts  before  the  natural  ending 
of  the  trust  must  be  brought  before  the  court  for  its  consent,  whether  or  not 
the  beneficiaries  are  all  capacitated.  In  this  way,  the  court  would  have  an 
opportunity  to  consider  the  intention  or  purpose  of  the  settlor  or  testator  and 
whether,  in  the  light  of  all  the  circumstances  at  the  time  of  the  application  to 
the  court,  those  intentions  should  be  supported  or  ignored.  For  the  most  part, 
it  will  be  seen  that  the  specific  recommendations  that  we  shall  propose  to 
implement  our  conclusions  follow  closely  the  legislative  scheme  adopted  by 
the  Alberta  Trustee  Act. 104  However,  like  the  Manitoba  Law  Reform  Com- 
mission, we  shall  also  recommend  several  amendments  to  the  Alberta  pro- 
visions. 

Accordingly,  we  recommend  that  the  rule  known  as  the  rule  in  Saunders 
v.  Vautier  should  be  severely  limited  in  its  field  of  operation.  The  revised 
Trustee  Act  should,  therefore,  subject  to  several  exceptions  that  we  shall 
outline  below,  provide  that  a  trust,  whatever  the  nature  of  the  interests  created 
or  the  property  involved  and  whether  arising  by  will,  deed  or  other  disposi- 
tion, shall  not  be  varied  or  terminated  before  the  natural  ending  of  the  trust 
without  the  approval  of  the  court. 
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In  our  view,  it  would  be  of  assistance  if  the  revised  Act  were  to  state 
expressly  those  situations  in  which  termination  under  the  rule  in  Saunders  v. 
Vautier  would  no  longer  be  possible,  and  those  circumstances  where  ques- 
tions are  likely  to  arise  with  respect  to  the  application  of  the  proposed  general 
provision  just  noted. 


101  Draft  Bill,  ss.  64-67  and  90.2. 

102  Ibid.,  s.  63.  See,  also,  supra,  ch.  4,  sec.  3(e). 

103  See  supra,  this  ch.,  sec.  2(a). 

104  See  supra,  note  65. 

105  Draft  Bill,  s.  64(1). 
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In  particular,  we  recommend  that  the  revised  Trustee  Act  should  provide 
that,  without  limiting  the  general  prohibition  against  variation  and  premature 
termination  of  trusts  except  with  the  approval  of  the  court,  this  prohibition 
should  apply  specifically  to  any  interest  under  a  trust  whereunder  the  transfer 
or  payment  of  capital  or  income  is  postponed  to  the  attainment  by  the  bene- 
ficiary of  a  stated  age,  or  is  postponed  to  the  occurrence  of  a  stated  date  or 
event  or  the  passage  of  a  stated  period,  or  is  to  be  made  by  instalments,  or  is 
subject  to  a  discretion  to  be  exercised  during  any  period  by  executors  or 
trustees  as  to  the  one  or  more  persons  who  may  be  paid  or  receive  the  capital 
or  income,  or  as  to  the  time  or  times  at  which  or  the  manner  in  which  payments 
or  transfers  of  capital  or  income  may  be  made.106  In  addition,  we  recommend 
that  the  general  prohibition  against  variation  or  premature  termination  without 
the  court's  consent  should  be  stated  specifically  to  apply  to  any  variation  or 
termination  of  a  trust  by  merger,  or  by  consent  of  all  the  beneficiaries,  or  by 
estoppel,  or  by  a  beneficiary  renouncing  his  interest  so  as  to  cause  an  accel- 
eration of  remainder  or  reversionary  interests,  or  to  free  any  interest  of  an 
obligation  charged  upon  it.107 

As  stated,  we  are  of  the  view  that  there  should  be  several  exceptions  to 
our  proposed  general  prohibition  against  variation  and  termination  of  trusts 
without  the  approval  of  the  court.  As  in  the  case  of  the  Alberta  legislation,108 
we  recommend  that,  where  a  trust  instrument  contains  a  power  whereby  one 
or  more  persons  who  are  able  and  willing  to  act  may  vary  or  terminate  the 
trust  or  any  of  its  terms,  this  should  prevail  over  our  general  statutory  provi- 
sion.109 This  approach  is  consistent  with  the  philosophy  that,  generally  speak- 
ing, the  revised  Trustee  Act  should  be  subordinate  to  the  wishes  of  the  settlor 
or  testator  as  expressed  in  the  trust  instrument. 

Secondly,  we  have  concluded  that,  unlike  the  position  under  the  Alberta 
and  Manitoba  legislation,  there  are  certain  circumstances  in  which  the  present 
law  -  involving  either  the  application  of  the  rule  in  Saunders  v.  Vautier  or  an 
application  to  the  court  for  the  approval  of  a  proposed  arrangement  -  should 
continue  to  govern.  In  our  view,  the  rule  in  Saunders  v.  Vautier  should  be 
abolished  only  in  respect  of  one  class  of  trusts,  that  is,  express  personal  (or 
family)  trusts.  It  is  these  trusts,  even  where  they  involve  beneficiaries  who 
are  all  of  age,  that  we  think  should  receive  the  careful  and  detached  consid- 
eration the  court  already  gives  to  personal  trusts  that  involve  minors  and  the 
unborn.  Resulting  or  constructive  trusts,  on  the  other  hand,  are  remedial 
trusts  with  their  own  particular  attributes  regarding  the  time  of  termination, 
and  in  our  view  they  should  continue  to  be  governed  by  the  present  law. 
Accordingly,  we  recommend  that  our  general  prohibition  against  premature 
termination  of  a  trust  without  the  court's  consent  should  not  apply  to  resulting 
or  constructive  trusts.110 


106  Draft  Bill.  s.  6M2)(a). 

107  Ibid.,  s.  64(2)(&). 

108  Alberta  Trustee  Act,  supra,  note  65.  s.  42(2).  See,  also,  the  Manitoba  Trustee  Act, 
supra,  note  75,  s.  61(2). 

109  Draft  Bill,  s.  64(3)(r). 

110  Ibid.,  s.  64(3  )(</). 
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In  addition,  we  are  of  the  view  that  our  general  proposal  should  not  apply 
to  the  myriad  of  business  and  commercial  trusts  that  have  burgeoned  in  recent 
years.  As  we  discussed  in  chapter  1  of  this  Report,  the  numerous  business 
and  commercial  trusts  that  exist  today  have  been  developed  to  provide  a 
specialized  vehicle  to  meet  particular  needs  in  their  respective  areas,  and  a 
body  of  statute  law  has  been  promulgated  to  enable  and  regulate  the  majority 
of  these  trusts.  Accordingly,  we  concluded  that  the  very  diversity  of  these 
business  and  commercial  trusts  militated  against  their  inclusion  within  the 
confines  of  the  revised  Trustee  Act.  Moreover,  as  such  trusts  have  their  own 
location  in  various  statutes,  it  would  be  logical  for  further  provisions  to  be 
placed  in  the  respective  legislation.  We  also  noted  that,  even  though  these 
are  very  specialized  trusts,  the  law  of  trusts  as  established  by  the  cases  applies 
to  them  as  to  private  individuals'  trusts,  including,  in  the  present  context,  the 
rule  in  Saunders  v.  Vautier. 

Therefore,  in  order  not  to  disturb  inadvertently  the  operation  of  this 
common  law  rule,  among  others,  with  respect  to  non-personal  (or  non-family) 
trusts  that  are  subject  to  their  own  legislative  framework,  and  because  any 
changes  in  the  applicable  law  of  these  trusts  would  be  more  appropriately 
accommodated  in  the  relevant  legislation,  we  recommended  in  chapter  1  of 
this  Report  that  the  revised  Trustee  Act  should  not  apply  to  business,  com- 
mercial, or  investment  trusts  including,  for  example,  pension  trusts,  employee 
benefit  and  profit  sharing  trusts,  savings  plan  trusts  registered  under  the 
Income  Tax  Act  (Canada),  trusts  further  to  a  buy-sell  agreement,  stock  pur- 
chase agreement  trusts,  corporate  bond  trusts  and  voting  trusts,  but  that  a 
trust  should  not  be  excluded  from  the  revised  Act  merely  because  it  involves, 
in  whole  or  in  part,  the  carrying  on  of  a  business.1"  This  recommendation 
would  have  the  effect  of  excluding  these  types  of  trust  from  our  recommen- 
dation that  the  rule  in  Saunders  v.  Vautier  be  abolished. 

There  is  also  the  matter  of  the  rule  in  Barford  v.  Street.112  As  noted 
previously,  the  Alberta  legislation  provides  that  "[w]hen  an  instrument  creates 
a  general  power  of  appointment  exercisable  by  deed,  the  donee  of  the  power 
may  not  appoint  to  himself  unless  the  instrument  shows  an  intention  that  he 
may  so  appoint".113  While  the  Manitoba  Law  Reform  Commission  recom- 
mended adoption  of  this  provision,114  it  also  pointed  out  that  the  need  for  the 
donor  to  evince  this  intention  expressly  in  the  trust  instrument  might  well 
result  in  the  same  trap  for  the  unwary  draftsman  as  the  rule  in  Saunders  v. 
Vautier.115  We  find  ourselves  in  agreement  with  this  latter  position  and, 
accordingly,  would  permit  the  common  law  to  continue  to  govern  the  exer- 
cise, and  the  consequences  of  the  exercise,  of  a  general  power  of  appointment. 
We  therefore  recommend  that  the  proposed  general  prohibition  against  vari- 
ation or  premature  termination  of  a  trust  without  court  approval  should  not 


111  Ibid.,s.  l(p)(iii). 

112  Supra,  note  32  and  accompanying  text. 


113  Alberta  Trustee  Act,  supra,  note  65,  s.  42(8). 

114  The  Manitoba  legislature  has,  in  fact,  adopted  the  provision  contained  in  the  Alberta 
Trustee  Act:  see  the  Manitoba  Trustee  Act,  supra,  note  75,  s.  61(9). 

115  Manitoba  Report,  supra,  note  66,  at  29. 
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apply  to  a  general  power  of  appointment  where  the  donee  of  the  power,  if  he 
did  not  appoint  to  others,  would  be  the  sole  beneficiary  of  the  trust  apart  from 
those,  if  any,  who  would  be  entitled  to  the  trust  property  on  the  failure  of  the 
donee  to  exercise  the  power  of  appointment. 
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Finally,  there  is  the  issue  whether  our  proposed  prohibition  against  the 
variation  or  termination  of  trusts  without  the  court's  approval  should  apply 
to  trust  instruments  that  are  in  effect  at  the  present  time.  The  Alberta  Institute 
of  Law  Research  and  Reform  recommended  that  the  proposed  abolition  of 
the  rule  in  Saunders  v.  Vautier  should  apply  only  to  trusts  arising  after  the 
coming  into  force  of  the  relevant  legislation."7  However,  both  the  Alberta 
Trustee  Acr"8  and  the  Manitoba  legislation"9  apply  their  provisions  to  trusts 
arising  before  and  after  the  commencement  of  the  applicable  section.  The 
rationale  for  the  latter  approach  is  that  effect  should  be  given  to  the  wishes 
of  settlors  and  testators  of  all  trusts,  and  not  merely  those  that  take  effect 
after  the  proposed  reforms  are  enacted. 

It  may  be  argued,  on  the  other  hand,  that  the  rule  in  Saunders  v.  Vautier 
is  both  familiar  to  persons  drafting  trust  instruments  and  of  long  standing. 
We  are  of  the  view  that  such  a  significant  change  in  the  law  as  the  abolition 
of  the  rule  should  apply  only  with  respect  to  trusts  that  take  effect  after  the 
relevant  legislation  is  enacted.  This  approach  would  permit  those  who  are 
drafting  trust  instruments  in  the  future  to  take  this  change  in  the  law  into 
account;  instruments  that  are  already  drafted,  but  not  yet  in  effect,  could  be 
amended,  if,  for  example,  the  creator  of  the  trust  wished  to  provide  an 
alternative  mode  of  termination  and  variation  to  that  provided  under  the 
proposed  statutory  provisions.  Accordingly,  we  recommend  that  the  revised 
Act  should  provide  that  the  prohibition  against  variation  and  termination  of 
trusts  without  the  court's  approval  applies  only  to  trust  instruments  that  take 
effect  after  the  revised  Act  comes  into  force.120 

With  respect  to  the  scope  of  the  power  of  the  court  under  our  general 
proposal,  we  would,  as  indicated,  incorporate  in  the  revised  Trustee  Act  the 
provisions  of  the  present  Variation  of  Trusts  Act  permitting  the  court  to 
consent  to  an  arrangement  on  behalf  of  incapacitated  beneficiaries,  but  in  an 
expanded  form  to  include  our  proposals  concerning  personal  trusts  whose 
beneficiaries  are,  in  toto,  adult  and  capable.  We  would  not  depart  from  the 
rule  that  all  the  adult  and  capable  beneficiaries  must  consent  to  a  proposed 
variation  or  termination  of  the  trust.  This  is  present  practice  and  we  think  it 
is  sound,  because  each  such  person  has  a  property  interest  and  should  not 
have  it  changed  or  lessened  without  his  consent.  It  is  arguable  that  it  should 
not  be  open  to  a  single  beneficiary,  or  even  a  minority  of  the  adult  and  capable 
beneficiaries,  effectively  to  be  able  to  veto  a  variation  or  termination,  but  we 
have  not  been  persuaded  by  this  argument. 


116  Draft  Bill,  s.  64(3)(fc). 

117  Alberta  Report,  supra,  note  58,  at  16. 

118  Alberta  Trustee  Act,  supra,  note  65,  s.  42(2). 

119  Manitoba  Trustee  Act,  supra,  note  75,  s.  61(2). 

120  Draft  Bill,  s.  64(4). 
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Accordingly,  we  recommend  that  the  revised  Trustee  Act  should  provide 
that,  where  property  is  held  on  trust  under  a  will,  deed  or  other  disposition, 
the  court  may  by  order  upon  the  application  of  any  person  approve  any 
arrangement  varying  or  terminating  the  whole  or  any  part  of  a  trust,  or  varying 
or  enlarging  the  powers  of  the  trustees  to  administer  any  of  the  trust  prop- 
erty.121 Before  any  arrangement  is  submitted  to  the  court  for  approval,  the 
arrangement  should  have  the  consent  in  writing  of  each  capacitated  person 
who  is  beneficially  interested  in  the  trust.122  It  should  be  noted  that  these 
proposals  would  clarify  the  law  with  respect  to  the  situation  where  benefici- 
aries who  are  all  adult  and  capable  wish  to  vary  the  trust;  they  would  be  able 
to  apply  to  the  court  under  our  proposals  for  approval  of  an  arrangement  to 
vary  the  trust. 

We  further  recommend  that,  as  under  the  present  Variation  of  Trusts  Act, 
the  court  should  be  empowered,  in  approving  any  arrangement,  to  consent 
on  behalf  of  the  following  persons:  any  person  who  has  an  interest,  whether 
vested  or  contingent,  under  the  trust,  who  by  reason  of  minority  or  other 
incapacity  is  incapable  of  consenting;  any  person,  whether  ascertained  or  not, 
who  may  become  entitled  to  an  interest  under  the  trust  as  being,  at  a  future 
date  or  on  the  happening  of  a  future  event,  a  person  of  a  specified  description 
or  a  member  of  a  specified  class  of  persons;  any  person  whose  whereabouts 
are  unknown  or  who  is  unborn;  or  any  person  in  respect  of  any  interest  of  his 
that  may  arise  by  reason  of  any  discretionary  power  given  to  anyone  on  the 
failure  or  determination  of  any  existing  interest  that  has  not  failed  or  deter- 
mined at  the  date  of  the  application  to  the  court.123 

To  meet  the  criticism  that  the  court's  position  would  be  both  paternalistic 
and  somewhat  ludicrous  if  it  had  to  consider  whether  a  proffered  arrangement 
truly  benefits  adult  and  capable  beneficiaries,  we  would  make  it  clear  that, 
insofar  as  such  beneficiaries  are  concerned,  the  court  would  be  expected  to 
examine  the  evidence  of  the  trust  creator's  intentions  and  the  current  circum- 
stances of  all  the  adult  beneficiaries.  The  emphasis  would  be  upon  the  existing 
terms  of  the  trust;  the  court  would  have  to  be  shown  cause  why  those  terms 
should  not  be  followed  through  to  their  natural  termination.  Where  the  inten- 
tion behind  those  terms  is  discoverable  -  from  evidence  by  a  living  settlor, 
for  example  -  the  beneficiaries  would  also  have  to  show  why  their  circum- 
stances justify  a  rearrangement  which,  in  whole  or  in  part,  ignores  that 
intention.  The  trust  creator  may  not  have  known  of  those  circumstances  or 
foreseen  future  events;  he  may  indeed  have  known  or  foreseen,  as  the  case 
may  be,  but  failed  to  appreciate  the  disadvantages  created  by  the  terms  he 
has  chosen.  On  the  other  hand,  the  beneficiaries  may  only  be  able  to  show, 
for  instance,  that  they  would  sooner  have  capital  now  rather  than  later. 

Where  there  is  no  evidence  of  intent  other  than  the  terms  themselves,  the 
nature  of  those  terms  would  largely  dictate  the  weight  of  the  burden  upon  the 
beneficiaries.  The  presence  of  terms  delaying  vesting  in  possession  to  later 
ages  or  dates,  or  conferring  dispositive  discretions  upon  the  trustees,  would 


121  Ibid.,s.  65(1). 

122  Ibid.,s.  65(2). 

123  Ibid.,s.  65(3). 
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increase  that  burden;  a  life  estate  followed  by  a  vested  fee  simple  remainder, 
on  the  other  hand,  would  present  a  less  formidable  burden.  If  no  evidence  of 
intention  is  forthcoming,  either  from  the  trust  instrument  or  from  other  ad- 
missible evidence,  then  in  most  cases  the  beneficiaries  would  probably  have 
little  difficulty  in  obtaining  the  court's  approval.  However,  subtle  pressures 
upon  the  elderly,124  or  those  who  have  just  come  of  age,125  are  not  unimagin- 
able, even  where  evidence  of  intention  is  absent,  and  we  would  like  to  see 
the  courts  in  a  position  to  play  the  traditional  role  of  an  Equity  court  in  the 
presence  of  such  factors. 

We  therefore  recommend  that  the  court  should  not  approve  an  arrange- 
ment unless  it  is  satisfied  that  the  carrying  out  of  the  arrangement  appears  to 
be  for  the  benefit  of  each  person  on  behalf  of  whom  the  court  may  consent, 
and  that  having  regard  both  to  the  intentions  of  the  settlor  or  testator  in 
creating  the  trust  and  to  all  the  circumstances  of  any  beneficiary  on  whose 
behalf  the  court  has  not  provided  the  required  consent,  the  arrangement  is 
one  that  ought  to  be  approved.126 

If  a  living  settlor  desires  to  do  so,  we  recommend  that  he  should  be  able 
to  give  evidence  concerning  his  intentions  and  his  views  on  the  proposed 
arrangement,  and  that  any  evidence  concerning  the  intentions  of  a  living,  but 
incapacitated,  settlor,  or  of  a  testator,  should  be  presented  to  the  court. 
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We  are  also  of  the  view  that  the  provision  in  the  present  Variation  of 
Trusts  Act  to  the  effect  that  the  court  need  not  be  concerned  with  the  benefit 
of  those  persons  who  are  members  of  a  discretionary  trust  class,  but  whose 
interest  is  contingent  upon  attempted  alienation  or  bankruptcy  by  the  preced- 
ing interest  holder,  the  protected  life  tenant,  should  be  eliminated.128  That  is, 
not  only  should  the  court  be  empowered  to  approve  an  arrangement  on  behalf 
of  such  persons,  but  the  court  should  also  have  to  consider  whether  the 
arrangement  is  for  those  persons'  benefit.  The  present  provision  is  derived 
from  the  English  Variation  of  Trusts  Act,  1958, l29  which  no  doubt  contains 
this  exception  because  the  statutory  protective  trust  in  England130  installs  the 
next-of-kin  of  the  protected  life  tenant  as  the  discretionary  trust  beneficiaries, 
if  he  is  without  children  and  unmarried.  The  next-of-kin  are  there  merely  to 
enable  the  statutory  trust  to  provide  protection  for  the  life  tenant.  In  Canada, 
this  type  of  trust  is  not  statutory,  as  we  have  earlier  noted,131  and,  where  it  is 
imported  expressly  into  any  trust  instrument,  there  is  normally  concern  on 
the  part  of  the  settlor  or  testator  for  the  "spendthrift's"  immediate  family.  We 
therefore  recommend  that  the  court  should  consider  the  benefit  of  these 


124  Re  Steed's  Will  Trusts,  supra,  note  88. 

125  Kinnee  v.  Public  Trustee  for  Alberta,  supra,  note  87. 

126  Draft  Bill,  s.  65(4). 

127  Ibid.,  s.  65(5). 

128  Variation  of  Trusts  Act,  supra,  note  3,  s.  1(1  ){d)  and  (2). 

129  Variation  of  Trusts  Act,  1958,  supra,  note  4,  s.  1(1  ){d). 

130  Trustee  Act,  1925,  supra,  note  12,  s.  33. 

131  See,  supra,  ch.  5,  sec.  4. 
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persons,  the  discretionary  trust  class.132  We  have  observed  that  the  recent 
Alberta  and  Manitoba  legislation  has  done  the  same  thing.133 

In  addition  to  the  power  conferred  upon  the  court  by  the  present  Variation 
of  Trusts  Act  to  vary  or  revoke  all  or  any  of  the  trusts  and  to  enlarge  the 
administrative  powers  of  trustees,  we  are  of  the  view  that  the  court  should  be 
able  to  permit  the  resettlement  of  the  assets  of  trusts  that  are  being  varied  or 
terminated.  A  comparison  of  Re  Towler's  Settlement  Trusts134  and  Re  Ball's 
Settlement  Trusts"5  demonstrates  the  narrow  line  that  exists  between  settling 
an  absolute  interest,  on  the  one  hand,  and  varying  to  the  point  of  rebuilding 
a  trust,  on  the  other.  In  view  of  Re  Davies"6  and  Re  Mitchell"1  in  this 
jurisdiction,  and  the  conclusion  that  an  absolute  interest  can  be  settled  in  a 
"very  special  case",  we  would  confer  upon  the  court  a  power  to  resettle  so 
that  appropriate  arrangements  can  be  approved  without  there  being  a  concern 
for  jurisdiction.  Accordingly,  we  recommend  that  the  revised  Act  should 
provide  that  the  court  may,  by  order,  upon  the  application  of  any  person, 
approve  any  arrangement  resettling  any  interest  under  the  trust. 
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We  wish  also  to  deal  with  the  difficulty  that  can  arise  where  there  is  an 
application  to  the  court  for  approval  of  an  arrangement  involving  minors  or 
incapacitated  persons,  but  there  is  no  trust  on  the  face  of  the  instrument  to  be 
"arranged".139  We  are  of  the  view  that  the  court  should  have  jurisdiction  to 
approve  an  arrangement  under  these  circumstances,  but  that  this  power  should 
be  restricted  to  testamentary  documents  because  that  is  where  the  problem 
seems  to  arise.  Accordingly,  we  recommend  that,  where  a  will  does  not 
contain  a  trust,  but  the  court  is  satisfied,  having  regard  to  the  circumstances 
and  the  terms  of  a  gift  or  devise,  that  it  would  benefit  a  minor  or  other 
incapacitated  beneficiary  if  the  court  were  to  approve  an  arrangement  whereby 
the  property  or  interest  taken  by  that  beneficiary  under  the  will  would  be  held 
on  trusts  during  the  period  of  incapacity,  the  court  should  be  able  to  approve 
such  an  arrangement. 
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There  is  a  problem,  discussed  in  the  English  cases,141  with  respect  to 
whether  the  court's  order  brings  about  the  variation  or  termination  approved, 


132  Draft  Bill,  s.  65(4)(a).  Unlike  s.  1(2)  of  the  Variation  of  Trusts  Act,  supra,  note  4, 
s.  65(4)(a)  of  the  revised  Trustee  Act  provides  that  the  court  must  consider  the  benefit 
to  be  derived  by  each  person  on  behalf  of  whom  the  court  may  consent  in  s.  65(3), 
which  includes,  in  s.  65(3)(d),  a  beneficiary  of  a  discretionary  trust  class. 

133  Alberta  Trustee  Act,  supra,  note  65,  s.  42(5)(d),  and  the  Manitoba  Trustee  Act,  supra, 
note  75,  s.  61(7). 

134  [1964]  Ch.  158,  [1963]  3  All  E.R.  759. 

135  [1968]  1  W.L.R.  899,  [1968]  2  All  E.R.  438  (Ch.  D.). 

136  ReDavies,[l96S]  1  O.R.  349,  66  D.L.R.  (2d)  412  (H.C.J.). 

137  [1969]  2  O.R.  272,  5  D.L.R.  (3d)  123  (H.C.J.).  See,  also.  Waters,  supra,  note  3,  at 
919-20. 

138  Draft  Bill,  s.  65(1). 

139  Re  Davies,  supra,  note  136.  See,  also,  Waters,  supra,  note  3,  at  919. 

140  Draft  Bill,  s.  65(6). 

141  See  Underbill' s  Law  relating  to  Trusts  and  Trustees,  supra,  note  3,  at  388-92. 
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or  whether  further  documentation  is  needed  from  the  adult  and  capable  be- 
neficiaries.142 The  Report  of  the  Manitoba  Law  Reform  Commission  noted 
this  problem,143  and  the  recent  amendments  to  the  Manitoba  Trustee  Act 
provide  that,  where  the  court  approves  an  arrangement  to  vary  or  terminate  a 
trust,  the  arrangement  takes  effect  on  the  date  of  order  unless  some  other  date 
for  the  arrangement  is  set  out  in  the  order.144  Because  all  adult  and  capable 
beneficiaries,  excluding  those  who  cannot  be  traced,  would  be  required  under 
our  recommendations  to  give  their  written  consents  before  the  court's  ap- 
proval is  sought,  there  can  be  no  objection  to  the  court's  order  being  the 
instrument  that  executes  the  variation  or  termination.  Accordingly,  we  rec- 
ommend that  an  order  approving  an  arrangement  should  have  the  effect  of 
executing  the  variation  or  termination,  as  the  case  may  be,  so  that  no  further 
act  on  the  part  of  any  person  is  necessary  to  carry  out  the  variation  or 
termination  of  the  trust  in  question.145 

The  Variation  of  Trusts  Act  was  not  designed  to  deal  with  purpose 
trusts.146  In  any  event,  the  court  has  a  considerable  inherent  jurisdiction  in 
relation  to  charitable  purpose  trusts,  of  which,  in  our  opinion,  account  ought 
to  be  taken  when  it  is  proposed  to  confer  a  statutory  jurisdiction  upon  the 
courts  in  this  respect.  Moreover,  as  we  stated  in  chapter  1  of  this  Report, 
because  of  the  unique  and  diverse  body  of  law  that  governs  charitable  trusts, 
we  are  of  the  view  that,  until  this  topic  has  been  examined  in  detail,  the 
revised  Trustee  Act  should  not  apply  generally  to  charitable  trusts  or  non- 
charitable  purposes.  Nonetheless,  while  we  shall  not  deal,  for  example,  with 
the  termination  of  charitable  trusts,  there  is  undoubtedly  a  need  for  legislation 
that  will  broaden  the  existing  inherent  jurisdiction  of  the  courts  to  approve 
schemes  for  the  reorganization  and  variation  of  charitable  trusts,  and  we  shall 
turn  to  this  matter  in  the  next  chapter  of  this  Report. 

Where,  however,  a  charitable  organization,  being  either  a  corporation  or 
a  trust,  wishes,  for  example,  to  consent  to  any  arrangement  as  a  beneficiary, 
the  legislation  authorizing  the  court  to  approve  on  behalf  of  those  who  cannot 
consent  for  themselves  should  make  clear  the  position  of  a  charity.  Is  the 
charity  a  beneficiary  that  is  "adult  and  capable"  so  that  it  consents  or  withholds 
its  consent  without  the  aid  of  the  court,  or  should  the  charity  have  to  have 
the  consent  of  the  court  before  the  character,  and  perhaps  the  extent,  of  its 
property  interests  are  changed  by  any  arrangement?  We  can  see  no  need  for 
such  a  consent.  The  courts  have  never  questioned  the  capacity  of  a  charitable 
corporation  or  trust  to  take  advantage  of  the  rule  in  Saunders  v.  Vautier.*41 
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Under  the  present  law  the  court  has  no  jurisdiction  to  overrule  the  trustees  if  they  wish 
to  exercise  a  discretion  given  by  the  trust  instrument:  see  Re  Steed's  Will  Trusts,  supra, 
note  88.  The  effect  of  our  recommendation  is  that  the  court's  order  would  overrule  any 
provision  in  the  trust  instrument  to  which  it  refers,  and  the  trustees  would  not  therefore 
be  able  to  exercise  a  discretion  which  was  eliminated  by  the  order. 


14.1 
144 
145 


Manitoba  Report,  supra,  note  66,  at  25. 
Manitoba  Trustee  Act,  supra,  note  75,  s.  61(11). 
Draft  Bill,  s.  65(7). 

146  There  are  a  few  unreported  cases  in  which  Ontario  courts  have  varied  charitable  trusts 
under  this  Act,  but  it  must  be  highly  questionable  whether  the  Act  confers  this  jurisdiction 
upon  the  courts. 

147  See,  for  example,  Wharton  v.  Masterman,  supra,  note  36. 
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However,  although  the  English  Variation  of  Trusts  Act,  1958  leaves  this  to 
be  assumed,  we  find  ourselves  in  agreement  with  the  Alberta  legislation, 
which  makes  clear  that  the  terms,  "beneficiary"  and  "person",  include  a 
charitable  corporation  or  trust.148  Accordingly,  we  recommend  that,  for  the 
purpose  of  our  recommendations  concerning  variation  or  premature  termi- 
nation of  a  trust,  a  "beneficiary"  or  "person"  should  include  a  charitable 
corporation  or  trust;  however,  we  do  not  believe  that  these  recommendations 
should  be  used  for  the  variation  or  termination  of  a  charitable  trust,  and  we 
so  recommend.149 

Finally,  we  are  of  the  view  that  the  operation  of  the  perpetuity  rule  and 
the  Accumulations  Act  should  be  clarified  where  a  variation  or  termination  of 
any  part  of  a  trust  has  occurred.  We  recommend  that,  for  the  purpose  of  the 
rules  against  perpetuities  and  accumulations,  time  should  run  under  our  pro- 
posed provisions  from  the  date  of  the  order  of  the  court  approving  an  arrange- 
ment, unless  the  nature  of  the  variation  or  of  the  termination  of  any  part  of 
any  trust  is  such  that  the  court  considers  time  should  continue  to  run  as  though 
no  variation  or  termination  in  part  had  occurred,  and  in  this  latter  case  the 
order  should  so  state.150 


Recommendations 

The  Commission  makes  the  following  recommendations. 

1.  The  present  Variation  of  Trusts  Act  should  be  repealed  and  its  provisions 
incorporated  in  the  revised  Trustee  Act,  but  in  an  amended  and  expanded 
form. 

2.  The  rule  known  as  the  rule  in  Saunders  v.  Vautier  should  be  severely 
limited  in  its  field  of  operation.  Accordingly,  the  revised  Act  should 
contain  a  provision  to  the  effect  that,  subject  to  the  proposals  contained 
in  Recommendations  5  to  9,  a  trust,  whatever  the  nature  of  the  interests 
created  or  the  property  involved,  and  whether  arising  by  will,  deed  or 
other  disposition,  shall  not  be  varied  or  terminated  before  the  natural 
ending  of  the  trust  without  the  approval  of  the  court. 

3.  Without  limiting  the  general  prohibition  against  variation  and  premature 
termination  of  a  trust  without  the  approval  of  the  court,  Recommendation 
2  should  be  stated  in  the  revised  Act  to  apply  specifically  to  any  interest 
under  a  trust  whereunder  the  transfer  or  payment  of  capital  or  income  is 
postponed  to  the  attainment  by  the  beneficiary  of  a  stated  age,  or  is 
postponed  to  the  occurrence  of  a  stated  date  or  event  or  to  the  passage  of 
a  stated  period,  or  is  to  be  made  by  instalments,  or  is  subject  to  a 
discretion  to  be  exercised  during  any  period  by  executors  or  trustees  as 
to  the  one  or  more  persons  who  may  be  paid  or  receive  the  capital  or 
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Alberta  Trustee  Act,  supra,  note  65,  s.  42(1). 


149  Draft  Bill,  s.  66 

150  Ibid.,  s.  67. 
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income,  or  as  to  the  time  or  times  at  which  or  the  manner  in  which 
payments  or  transfers  of  capital  or  income  may  be  made. 

4.  The  revised  Act  should  provide  that  the  general  prohibition  against  var- 
iation and  premature  termination  of  a  trust  without  the  court's  consent, 
contained  in  Recommendation  2,  should  apply  to  any  variation  or  ter- 
mination of  a  trust  by  merger,  or  by  consent  of  all  the  beneficiaries,  or 
by  estoppel,  or  by  a  beneficiary  renouncing  his  interest  so  as  to  cause  an 
acceleration  of  remainder  or  reversionary  interests,  or  to  free  any  interest 
of  an  obligation  charged  upon  it. 

5.  The  revised  Trustee  Act  should  provide  that  Recommendation  2  does  not 
apply  where  a  trust  instrument  contains  a  power  whereby  one  or  more 
persons  who  are  able  and  willing  to  act  may  vary  or  terminate  the  trust 
or  any  of  its  terms. 

6.  The  revised  Trustee  Act  should  provide  that  Recommendation  2  does  not 
apply  to  resulting  or  constructive  trusts. 

7.  The  revised  Trustee  Act  should  provide  that  Recommendation  2  does  not 
apply  to  business,  commercial,  or  investment  trusts,  including,  for  ex- 
ample, pension  trusts,  employee  benefit  and  profit  sharing  trusts,  savings 
plan  trusts  registered  under  the  Income  Tax  Act  (Canada),  trusts  further 
to  a  buy-sell  agreement,  stock  purchase  agreement  trusts,  corporate  bond 
trusts  and  voting  trusts.  However,  a  trust  should  not  be  excluded  from 
Recommendation  2  merely  because  the  trust  property  involves,  in  whole 
or  in  part,  the  carrying  on  of  a  business. 

8.  The  revised  Trustee  Act  should  provide  that  the  proposed  general  prohi- 
bition against  variation  and  premature  termination  of  a  trust  without  the 
court's  approval,  contained  in  Recommendation  2,  does  not  apply  to  a 
general  power  of  appointment  where  the  donee  of  the  power,  if  he  did 
not  appoint  to  others,  would  be  the  sole  beneficiary  of  the  trust,  apart 
from  those,  if  any,  who  would  be  entitled  to  the  trust  property  on  the 
failure  of  the  donee  to  exercise  the  power  of  appointment. 

9.  The  revised  Trustee  Act  should  provide  that  the  prohibition  against  vari- 
ation and  termination  of  trusts  without  the  court's  approval  contained  in 
Recommendation  2  applies  only  to  trust  instruments  that  take  effect  after 
the  revised  Act  comes  into  force. 

10.  The  revised  Trustee  Act  should  provide  that,  where  property  is  held  on 
trust  under  a  will,  deed  or  other  disposition,  the  court  may  by  order, 
upon  the  application  of  any  person,  approve  any  arrangement  varying  or 
terminating  the  whole  or  any  part  of  a  trust,  or  varying  or  enlarging  the 
powers  of  the  trustees  to  administer  any  of  the  trust  property. 

11.  The  revised  Trustee  Act  should  provide  that,  before  an  arrangement  is 
submitted  to  the  court  for  approval,  the  arrangement  must  have  the 
consent  in  writing  of  each  capacitated  person,  other  than  a  person  men- 
tioned in  Recommendation  12  on  whose  behalf  the  court  may  consent, 
who  is  beneficially  interested  in  the  trust. 
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12.  The  revised  Trustee  Act  should  provide  that,  in  approving  any  arrange- 
ment under  Recommendation  10,  the  court  may  consent  on  behalf  of  the 
following  persons:  any  person  who  has  an  interest,  whether  vested  or 
contingent,  under  the  trust,  who  by  reason  of  minority  or  other  incapacity 
is  incapable  of  consenting;  any  person,  whether  ascertained  or  not,  who 
may  become  entitled  to  an  interest  under  the  trust  as  being,  at  a  future 
date  or  on  the  happening  of  a  future  event,  a  person  of  a  specified 
description  or  a  member  of  a  specified  class  of  persons;  any  person  whose 
whereabouts  are  unknown  or  who  is  unborn;  or  any  person  in  respect  of 
any  interest  of  his  that  may  arise  by  reason  of  any  discretionary  power 
given  to  anyone  on  the  failure  or  determination  of  any  existing  interest 
that  has  not  failed  or  determined  at  the  date  of  the  application  to  the 
court. 

13.  The  revised  Trustee  Act  should  provide  that  the  court  shall  not  approve 
an  arrangement  unless  it  is  satisfied  that  the  carrying  out  of  the  arrange- 
ment appears  to  be  for  the  benefit  of  each  person  on  behalf  of  whom  the 
court  may  consent  under  Recommendation  12,  and  that,  having  regard 
both  to  the  intentions  of  the  settlor  or  testator  in  creating  the  trust  and  to 
all  the  circumstances  of  any  beneficiary  on  whose  behalf  the  court  does 
not  provide  the  required  consent,  the  arrangement  is  one  that  ought  to  be 
approved. 

14.  The  revised  Trustee  Act  should  provide  that,  if  a  living  settlor  desires  to 
do  so,  he  may  give  evidence  concerning  his  intentions  and  his  views  on 
the  proposed  arrangement,  and  that  any  evidence  of  the  intentions  of  a 
living,  but  incapacitated,  settlor,  or  of  a  testator,  should  be  presented  to 
the  court. 

15.  The  revised  Trustee  Act,  unlike  the  present  Variation  of  Trusts  Act, 
should  require  that  the  court  consider  the  benefit  to  be  derived  by  those 
persons  who  are  members  of  a  discretionary  trust  class,  when  consenting 
on  their  behalf  to  a  proposed  variation  or  termination  of  a  trust. 

16.  The  revised  Act  should  provide  that  the  court  may,  by  order,  upon  the 
application  of  any  person,  approve  any  arrangement  resettling  any  interest 
under  the  trust. 

17.  The  revised  Trustee  Act  should  provide  that,  where  a  will  does  not  contain 
a  trust,  but  the  court  is  satisfied,  having  regard  to  the  circumstances  and 
the  terms  of  a  gift  or  devise,  that  it  would  benefit  a  minor  or  other 
incapacitated  beneficiary  if  the  court  were  to  approve  an  arrangement 
whereby  the  property  or  interest  taken  by  that  beneficiary  under  the  will 
would  be  held  on  trust  during  the  period  of  incapacity,  the  court  may 
approve  such  an  arrangement. 

18.  The  revised  Trustee  Act  should  provide  that  an  order  approving  an  ar- 
rangement has  the  effect  of  executing  the  variation  or  termination,  as  the 
case  may  be,  so  that  no  further  act  on  the  part  of  any  person  is  necessary 
to  carry  out  the  variation  or  termination  of  the  trust  in  question. 

19.  The  revised  Trustee  Act  should  provide  that,  for  the  purpose  of  our 
recommendations  concerning  variation  or  premature  termination  of  a 
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trust,  a  "beneficiary"  or  "person"  includes  a  charitable  corporation  or 
trust,  but  that  the  court  shall  not  approve  a  variation  or  termination  of  a 
charitable  trust  under  these  recommendations. 

20.  The  revised  Trustee  Act  should  provide  that,  for  the  purpose  of  the  rules 
against  perpetuities  and  accumulations,  time  runs  under  our  proposed 
provisions  concerning  variation  and  termination  of  trusts  from  the  date 
of  the  order  of  the  court  approving  an  arrangement,  unless  the  nature  of 
the  variation  or  of  the  termination  of  any  part  of  any  trust  is  such  that  the 
court  considers  that  time  should  continue  to  run  as  though  no  variation 
or  termination  in  part  had  occurred,  and  in  this  case  the  order  must  so 
state. 


CHAPTER  8 


CHARITABLE  TRUSTS  AND 
NON-CHARITABLE 
PURPOSE  TRUSTS 


1.  INTRODUCTION 

It  will  be  recalled  that  in  chapter  1  of  this  Report  we  discussed  the  types 
of  trust  that  should  be  comprehended  by  the  revised  Trustee  Act.  Generally 
speaking,  the  Commission  expressed  the  view  that  the  provisions  of  the 
revised  Trustee  Act  should  not  apply  to  charitable  trusts  and  non-charitable 
purpose  trusts.  We  noted  that  these  types  of  trust  are  governed,  at  present, 
by  a  unique  body  of  case  law1  and  diverse  statutory  provisions,2  which,  we 
were  of  the  opinion,  should  be  examined  in  toto  before  reform  of  this  area  of 
the  law  is  undertaken.3 

Nevertheless,  the  Commission  has  concluded  that  the  revised  Act  could 
usefully  provide  guidance  in  two  areas  where  difficulties  appear  to  have 
arisen,  without  impeding  eventual  reform  of  the  law  of  charities:  namely,  the 
variation  and  reorganization  of  charitable  trusts,  and  the  remedying  of  pro- 
visions containing  mixed  charitable  and  non-charitable  purposes,  that  is, 
imperfect  trust  provisions.  Accordingly,  we  recommended  in  chapter  1  of 
this  Report  that,  until  the  topic  of  charity  law  reform  has  been  examined  in 
detail,  the  revised  Trustee  Act  should  not  apply  to  charitable  trusts  or  non- 
charitable  purpose  trusts,  except  to  provide  specific  provisions  for  the  varia- 
tion and  reorganization  of  charitable  trusts,  and  the  remedying  of  imperfect 
trust  provisions.4 

2.  IMPERFECT  TRUST  PROVISIONS 

In  this  section  of  the  chapter,  we  shall  examine  trusts  that  provide  for 
both  charitable  and  non-charitable  purposes,  that  is,  trusts  containing  imper- 


1  See  Waters,  Law  of  Trusts  in  Canada  (1974),  ch.  14. 

2  For  example,  trusts  for  the  upkeep  of  graves  and  tombs  are  governed  by  the  Cemeteries 
Act,  R.S.O.  1980,  c.  59.  Some  provision  is  made  for  charitable  trusts  under  the  terms 
of  the  Charitable  Gifts  Act,  R.S.O.  1980,  c.  63,  and  the  Charities  Accounting  Act, 
R.S.O.  1980,  c.  65,  as  am.  by  S.O.  1982,  c.  1 1 . 

3  See,  for  example,  Cullity,  "Statutory  Machinery  for  Supervising  Charities"  (1972),  1 
The  Philanthropist  22. 

4  Draft  Bill,  s.  \(p)(i). 
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feet  trust  provisions.  Before  discussing  these  provisions  in  detail,  however, 
a  brief  outline,  by  way  of  background,  of  the  elements  of  charitable  trusts 
and  non-charitable  trusts,  will  be  useful. 

(a)  Charitable  Trusts  and  Non-Charitable  Trusts 

Trusts  may  have  as  objects  either  persons  or  purposes.5  A  trust  for  persons 
may  provide,  for  instance,  as  follows:  to  A  for  life,  remainder  to  her  children 
absolutely.  A  trust  for  purposes,  on  the  other  hand,  sets  forth  a  task  that  the 
settlor  or  testator  wishes  the  trustees  to  carry  out  or  finance,  using  the  trust 
property  to  that  end:  for  example,  "for  the  relief  of  want  among  low-income 
families",  or  "for  the  training  of  journalists  in  the  newspaper  industry".  It 
may  indeed  be  the  case  that  human  beings  are  to  benefit  as  a  consequence  of 
the  carrying  out  or  financing  of  the  purpose,  but  the  trust  object  is  an  abstract 
purpose,  whether  or  not  the  human  beings  who  will  ultimately  benefit  can  be 
ascertained  when  the  trust  takes  effect.  If  the  trust  objects  are  persons,  like 
A  and  her  children,  she  and  her  children  are  the  objects.  Where  there  is  doubt 
whether  the  trust  is  for  persons  or  purposes,  the  test  is  whether  the  trust  object 
or  objects  can  sue  the  trustees  to  compel  proper  trust  administration;  persons 
obviously  can  sue,  purposes  cannot.6 

It  must  be  remembered  that  persons  include  not  only  human  beings,  but 
also  incorporated  bodies.  A  corporation  may,  therefore,  be  the  object  of  a 
trust,  given  legal  personality  by  charter  or  under  the  authority  of  statute.  A 
corporation  may  be  defined  as  a  purpose,  the  purpose  to  be  carried  out  or 
financed  by  a  single  human  being,  or  an  aggregation  of  human  beings  who 
own  the  corporate  entity. 

The  distinction  between  an  outright  gift  and  a  gift  by  way  of  trust  must 
also  be  remembered.  An  outright  gift  may  be  made  to  a  human  being,  a 
corporation,7  or  an  existing  trust.8  Whether  the  human  being  has  the  capacity 
to  receive,  or  the  corporation  is  empowered  to  receive,  or  the  trust  is  valid 
and  the  trustees  empowered  to  receive,  are  issues  distinct  from  the  validity 
of  the  gift,  or  the  mode  of  giving,  itself.  Provided  the  human  being  is 
capacitated,  the  corporation  is  empowered,  and  the  trust  is  valid  and  the 
trustees  authorized  to  receive,  and  provided  also  that  the  requirements  of  the 
chosen  mode  of  giving  are  satisfied,  the  outright  gift  cannot  be  questioned. 
That  is  to  say,  the  purpose  or  purposes  of  the  corporation,  and  the  objects  of 
the  trust,  are  not  involved,  and,  therefore,  the  donor  can  rest  content  that  the 


5 


For  a  fuller  discussion  of  the  nature  of  possible  trust  objects,  see  Mowbray  (ed.),  Lewin 
on  Trusts  (16th  ed.,  1964),  at  16-19;  Meagher  and  Gummow,  Jacobs'  Law  of  Trusts  in 
Australia  (4th  ed.,  1977),  at  137-38  and  213-18;  and  Waters,  supra,  note  1,  at  113-19. 

Morice  v.  Bishop  of  Durham  (1804),  9  Ves.  Jun.  399,  32  E.R.  656,  aff'd  (1805),  10 
Ves.  Jun.  522,  32  E.R.  947.  In  that  case,  the  gift  was  to  the  Bishop  "for  such  objects 
of  benevolence  and  liberality"  as  he  should  approve. 

A  corporation  may  include  a  number  of  human  beings,  corporations,  or  existing  trusts. 
In  the  case  of  an  outright  gift,  the  corporation  can  expend  the  property  at  once  and  at  its 
will:  see,  for  example,  Re  Delaney  Estate  (1957),  26  W.W.R.  69;  sub  nom.  R.C. 
ArchiepiscopalCorp.  of  Winnipeg  v.  Ryan,  12  D.L.R.  (2d)  23  (B.C.C.A.). 

See  Waters,  supra,  note  1 ,  at  482-83  and  484. 
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validity  of  his  gift  will  not  be  put  in  question  by  the  invalidity  of  one  or  more 
of  the  corporate  purposes  or  trust  objects. 

However,  where  property  is  given  to  a  corporation  or  a  trust  as  trustee 
for  the  purposes  of  the  corporation  or  trust,  difficulties  can  arise;  the  same 
difficulties  will  arise  where  property  is  transferred  to  a  human  being  or  to  a 
corporate  trustee  on  trust  for  purposes.  In  each  case,  the  trust  instrument  or 
words  of  gift,  properly  construed,  give  rise  not  to  an  outright,  or  absolute, 
gift,  to  which  the  donor  may  or  may  not  have  attached  some  description  of 
his  motives,  but  to  a  gift  by  way  of  trust  -  a  trust  for  purposes.  Purposes  as 
trust  objects  are  not  motives;  they  are  more.  They  are  the  terms  of  the  gift. 
The  recipient  is  legally  obligated  to  apply  the  property  he  receives  to  the 
attainment  of  those  purposes. 

A  trust  for  purposes  involves  practical  problems  because,  as  we  have 
seen,  the  object  or  objects  of  the  trust  are  inanimate,  and,  therefore,  there  is 
no  one  who  can  compel  the  trustees  to  discharge  their  duties  with  regard  to 
the  purpose  or  purposes.9  From  the  earliest  days  of  the  trust,  the  courts  saw 
this  as  a  problem,  and,  consequently,  the  general  rule  was  established  that  a 
trust  for  purposes  is  invalid.  The  pressure  for  the  recognition  by  the  courts  of 
trusts  for  charitable  purposes  was  considerable,  however,  as  one  would  expect 
in  the  context  of  seventeenth  and  eighteenth  century  English  society.  When 
the  Crown,  as  parens  patriae,  demonstrated  its  willingness  through  the  At- 
torney General  to  act  on  behalf  of  charitable  purposes,  the  courts  were 
immediately  able  to  find  such  trusts  to  be  enforceable,  and  therefore  valid. 
As  a  result,  trusts  for  non-charitable  purposes  alone  remained  unenforceable, 
and  therefore  invalid. 

But  what  are  charitable  purposes?  What  is  "charity,"?  In  addition  to  the 
requirement  of  public  benefit,  the  courts  have  developed,  over  the  years, 
descriptions  of  the  kinds  of  purpose  that  will  be  held  to  come  within  the 
meaning  of  charity.  Lord  Macnaghten,  in  The  Commissioners  for  Special 
Purposes  of  the  Income  Tax  v.  Pemsel,  set  forth  the  following  well  known 
and  generally  accepted  classification  of  charity:10 

'Charity'  in  its  legal  sense  comprises  four  principal  divisions:  trusts  for  the 
relief  of  poverty;  trusts  for  the  advancement  of  education;  trusts  for  the  advance- 
ment of  religion;  and  trusts  for  other  purposes  beneficial  to  the  community,  not 
falling  under  any  of  the  preceding  heads. 

But  to  say  that  charity  is  concerned  with  the  advancement  of  education  or  of 
religion,  the  relief  of  poverty,  or  such  other  purposes  as  fall  within,  for 


9 


10 


Morice  v.  Bishop  of  Durham,  supra,  note  6.  For  a  discussion  of  the  principles  involved 
in  this  leading  authority,  see  McMullen,  Maurice  and  Parker  (eds.),  Tudor  on  Charities 
(6th  ed.,  1967),  at  137-40,  and  Meagher  and  Gummow,  supra,  note  5,  at  217-18.  Trust 
objects,  whether  for  persons  or  purposes  except  those  that  are  exclusively  charitable, 
are  subject  to  the  rule  against  indefinite  duration.  This  is  sometimes  referred  to  as  the 
rule  against  perpetuities,  or  the  rule  against  inalienability,  but  both  of  these  would  appear 
to  be  improper  terminology:  see  Morris  and  Leach,  The  Rule  Against  Perpetuities  (2d 
ed..  1962),  at  188-89. 

The  Commissioners  for  Special  Purposes  of  the  Income  Tax  v.  Pemsel,  [  1 89 1 )  A.C.  531 
(H.L.),  at  583. 
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example,  the  "spirit  and  intendment"  of  the  purposes  set  out  in  the  preamble 
to  the  Charitable  Uses  Act,  J 60 J ,"  is  to  say  no  more  than  that  the  courts 
have  these  matters  in  mind  when  they  set  out  to  determine  whether  a  particular 
trust  purpose  is  or  is  not  charitable. 

Time  and  experience  have  shown  that  probably  no  definition  of  charity 
can  be  fashioned  that  would  be  anything  other  than  a  broad  generalization  of 
little  or  no  value  in  determining  whether  a  particular  purpose  should  qualify 
as  a  charitable  activity.  A  definition  must  include  the  innumerable  and  diverse 
pursuits  that  can  legitimately  fall  within  the  above  description  of  charity,  and 
it  must  accommodate  the  fact  that  the  concept  of  what  is  charitable  activity 
will  change  with  the  evolution  of  society  and  different  needs.  Despite  consid- 
erable effort  in  numerous  jurisdictions,  not  one  has  adopted  a  statutory  defi- 
nition of  charity.12 

There  are  significant  advantages  attached  to  a  charitable  trust.  Consid- 
erable income  tax  relief  is  granted  by  federal  and  Ontario  legislation  to 
"charities",13  and  under  the  case  law  charitable  trusts  are  not  required  to 
satisfy  the  same  level  of  certainty  of  objects  as  other  trusts.  Provided  it  is 
clear  that  trust  property  is  exclusively  dedicated  to  charity,  there  need  be  no 
designation  in  the  trust  terms  of  specific  charitable  objects.  Under  the  inherent 
scheme-making  power  of  the  court,  the  charitable  objects  can  be  designated. 
Moreover,  the  rule  against  perpetuities  is  applied  with  concessions  to  chari- 
table trusts,  while  the  rule  against  perpetual  duration  does  not  apply  at  all.  A 
charitable  trust,  and  a  charitable  corporation,  may  be  endowed  in  perpetuity 
by  the  donor's  gift.14  Only  by  way  of  exception  under  the  taxing  legislation, 
and  not  at  all  under  the  case  law,  do  those  non-charitable  purpose  trusts  that 
are  valid  have  any  of  these  advantages. 

During  the  nineteenth  century,  a  number  of  non-charitable  purpose  trusts 
were  recognized  as  valid,  but  these  were  all  testamentary  trusts  and  the  courts 
of  first  instance  only  recognized  the  specific  circumstance  before  the  court; 
there  was  no  generalization.15  The  list  of  exceptions  is  composed  of  trusts  for 
the  erection  or  maintenance  of  particular  monuments  or  graves,  trusts  for  the 


11  43Eliz.  l,c.  4. 

12  A  jurisdiction  could  give  statutory  effect  to  the  four-fold  description  of  charity  by  Lord 
Macnaghten  given  above  in  The  Commissioners  for  Special  Purposes  of  the  Income  Tax 
v.  Pemsel,  supra,  note  10,  which  itself  was  based  upon  Sir  Samuel  Romilly's  argument 
as  counsel  in  M  or  ice  v.  Bishop  of  Durham,  supra,  note  6,  but  this  description  is  not  a 
definition. 

13  The  term  "charities"  is  employed  by  the  Income  Tax  Act  (Canada),  S.C.  1970-71-72, 
c.  63,  as  am.,  s.  149. 1(1).  Relief  from  tax  is  given  not  only  to  "charitable  organizations" 
and  "charitable  foundations"  in  the  form  of  trusts  and  gifts  to  such  trusts,  but  to  "chari- 
table organizations"  and  "charitable  foundations"  in  the  form  of  corporations  whose 
objects  are  exclusively  charitable,  and  outright  gifts  to  such  corporations.  See,  further, 
Drache,  Canadian  Tax  Treatment  of  Charities  and  Charitable  Donations  (2d  ed. .  1 980). 

14  See  Morris  and  Leach,  supra,  note  9,  at  188-89. 

15  In  Re  Endacott,  [1960]  Ch.  232,  [1959]  3  All  E.R.  562,  the  Court  of  Appeal  in  England 
said  the  list  would  not  be  extended  any  further.  Even  if  a  non-charitable  purpose  trust 
were  recognized,  it  might  yet  fail  for  uncertainty  of  objects  or  breach  of  the  perpetuity 
rule. 


433 

saying  of  masses  (to  the  extent  these  are  not  charitable),16  trusts  for  the  benefit 
of  particular  animals,  trusts  for  the  benefit  of  unincorporated  associations 
with  non-charitable  purposes  (although  this  exception  is  subject  to  several 
important  qualifications,  which  may  prove  fatal),17  and  finally,  it  would  seem, 
trusts  for  the  promotion  and  furtherance  of  fox-hunting.18  In  recent  years  in 
England,  although  this  line  of  analysis  has  yet  to  be  commented  upon  by 
Canadian  courts,  the  judicial  suggestion  has  been  made  that,  where  a  testa- 
mentary trust  or  inter  vivos  trust,  "though  expressed  as  a  purpose,  is  directly 
or  indirectly  for  the  benefit  of  an  individual  or  individuals",  the  trust  is  not 
affected  by  the  factors  that  render  non-charitable  trusts  invalid. 


19 


Whether  this  last  instance  would  be  upheld  in  Canadian  common  law 
courts,  and  whether  the  other  exceptions  have  the  same  limits  in  Canada,  are 
not  questions  that  we  need  pursue  here.  The  point  that  we  would  make  is 
that,  if  trust  purposes  are  not  charitable,  the  validity  of  the  trust  objects  is  at 
best  questionable,  and,  if  no  common  law  exception  is  applicable,  the  trust 
is  invalid.20  In  the  latter  circumstances,  the  would-be  trust  property  reverts  to 
the  settlor  or  to  the  testator's  estate. 

In  recent  years,  however,  Ontario  has  responded  in  some  measure  to  the 
practical  difficulties  faced  by  non-charitable  purpose  trusts.  The  Perpetuities 
Act,  which  came  into  force  in  1966,  provides  that  trusts  for  "specific"  non- 
charitable  purposes  shall  take  effect  as  powers  of  appointment  vested  in  the 
trustees.21  Such  trusts  may  last  no  longer  than  twenty-one  years,  and  at  the 
end  of  that  period,  or  a  lesser  time  period  designated  by  the  trust  instrument, 
any  income  or  capital  remaining  in  the  trust  passes  to  those  persons  who 
would  have  taken  the  trust  property  if  it  had  been  invalid  from  the  beginning. 
While  the  Act  does  not  define  the  word  "specific",  it  is  clear  that  the  term  is 
not  restricted  to  those  purposes  that  are  recognized  as  valid  by  the  existing 
case  law.22  The  Act  further  provides  that  total  failure  of  a  specific  non- 
charitable  purpose  will  also  occur  if  the  trust  is  expressed  to  be  of  perpetual 
duration,  and  the  court  is  of  the  opinion  that  the  voiding  of  the  limitation 
would  more  closely  approximate  the  intention  of  the  settlor  or  testator  than 
giving  the  limited  effect  to  the  trust  that  the  Act  permits.23 


16 


See  In  Re  Caus,  [1934]  Ch.  162,  [1933]  All  E.R.  Rep.  818.  However,  this  case  may 
not  have  survived  Gilmour  v.  Coats,  [1949]  A.C.  426,  [1949]  1  All  E.R.  848  (H.L.), 
although  the  Gilmour  decision  has  itself  been  questioned,  and  might  not  be  followed  in 
Canada.  See  Re  Hallisy,  [1932]  O.R.  486,  [1932]  4  D.L.R.  516  (C. A.).  For  an  expla- 
nation of  these  cases,  see  Waters,  supra,  note  1 ,  at  485-86. 

See,  further,  Tudor  on  Charities,  supra,  note  9,  at  148-59,  and  Meagher  and  Gummow, 
supra,  note  5,  at  121-22  and  215-16. 

In  re  Thompson,  [1934]  Ch.  342,  [1933]  All  E.R.  Rep.  805.  With  respect  to  these 
"unenforceable  trusts",  see  Pettit,  Equity  and  the  Law  of  Trusts  (4th  ed.,  1979),  at  39- 
44. 


19  ReDenley's  Trust  Deed,  [1969]  1  Ch.  373,  at  383-84,  [1968]  3  All  E.R.  65,  at  69. 

20  See  Waters,  supra,  note  1,  at  505-07. 

21  Perpetuities  Act,  R.S.O.  1980,  c.  374,  s.  16.  See,  also,  Ontario  Law  Reform  Commis- 
sion, Report  No.  1  [The  Rule  Against  Perpetuities]  (1965),  which  was  the  basis  for  the 
1966  legislation,  The  Perpetuities  Act,  1966,  S.O.  1966,  c.  113. 

22  Ontario  Law  Reform  Commission,  Report  No.  I ,  supra,  note  21 ,  at  35-41 . 

23  Perpetuities  Act,  supra,  note  21,  s.  16(1). 
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Nevertheless,  despite  the  alleviating  provisions  of  the  Perpetuities  Act, 
the  penalty  paid  by  a  settlor  or  testator  who  fails  to  discern  correctly  the  limits 
of  what  in  law  is  charitable  is  considerable.  Moreover,  as  the  situation  exists 
today,  the  law  concerning  what  purposes  are  charitable  has  reached  a  disturb- 
ing degree  of  technicality,  and  traps  abound  for  the  unwary  donor.  If  the 
settlor  or  testator  is  anxious  to  benefit  others  in  some  particular  manner,  as, 
for  instance,  by  the  provision  of  prizes  for  those  placing  first  and  second  each 
year  in  the  final  entrance  examinations  held  by  a  particular  profession,  he 
may  be  under  the  impression  that  this  purpose  is  charitable.  Unless  the  court 
is  of  the  view  that  the  purpose  is  specific  within  the  meaning  of  the  Perpe- 
tuities Act,  however,  the  trust  will  be  invalid.  The  imprecision  of  the  scope 
of  charity  renders  errors  of  this  kind  quite  possible,  even  though  the  donor's 
adviser  may  be  well  versed  in  charity  law. 

Where  only  one  purpose  is  involved,  the  validity  of  the  purpose  is 
dependent  upon  its  classification  as  either  exclusively  charitable,  or  as  exclu- 
sively specific  non-charitable,  in  which  case  the  purpose  will  be  valid,  or  as 
non-specific  and  non-charitable,  in  which  case  the  purpose  will  be  void.  The 
situation  is  more  complex,  however,  where  two  or  more  purposes  are  in- 
volved. It  is  trusts  that  are  found  to  provide  for  both  charitable  and  non- 
charitable  purposes,  that  is,  those  that  contain  imperfect  trust  provisions,  to 
which  we  turn  our  attention  in  the  remainder  of  this  section. 


(b)  Mixed  Charitable  and  Non-Charitable  Purposes 

As  we  have  stated,  in  order  for  a  trust  to  be  valid  as  a  charitable  trust, 
the  trust  purposes  must  be  exclusively  charitable.  If  the  trust  property,  or  any 
part  of  it,  may,  in  the  trustees'  discretion,  be  expended  upon  a  non-charitable 
purpose,  the  whole  trust  fails.  It  is  therefore  the  trust  for  several  purposes 
that  is  likely  to  prove  the  greatest  trap  for  the  settlor  or  testator.  And  it  is  not 
merely  that  the  adviser  may  ultimately  be  proved  to  have  counselled  wrongly 
that  a  particular  purpose  is  charitable,  or  that  the  draftsman  worded  a  would- 
be  charitable  gift  in  such  a  way  that  it  became  non-charitable.  This  fate  could 
overtake  a  trust  for  a  single  purpose.  The  particular  trap  to  which  we  are  now 
referring  arises  from  the  manner  and  number  of  ways  in  which  the  courts 
have  held  that  mixed  charitable  and  non-charitable  purpose  trusts  can  come 
into  existence.  The  following  are  examples,  not  necessarily  exhaustive,  of 
mixed  charitable  and  non-charitable  purposes: 

(1)  Property  is  given  on  trust  for  purposes  described  by  a  single  compen- 
dious term,  which  includes  purposes  that  are  not  charitable,  as  well  as 
those  that  are.  For  instance,  purposes  that  are  "worthy",  "benevolent", 
"patriotic",  "philanthropic",  or  "public".24  In  some  cases,  the  trust 


24 


See,  for  example,  Leahy  v.  A.G.forN.S.W.,  [1959]  A.C.  457,  at  474-76,  [1959]  2  All 
E.R.  300,  at  302-03  (P.C.)  ("for  benevolent  purposes");  Re  Young  (1907),  9  O.W.R. 
566  (H.C.J.)  ("needy  and  worthy");  and  Re  Street  (1926),  29  O.W.N.  428  (H.C.  Div.) 
("benevolent"  institutions). 
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contains  one  of  these  terms;  in  others,  two  or  more  are  joined  disjunc- 
tively with  a  term  exclusively  denoting  charity:  for  example,  "for  char- 
itable or  worthy  purposes",  "for  charitable,  philanthropic,  or  other 
worthy  purposes".25 

(2)  The  objects  of  the  trust  constitute  a  list  of  specific  purposes,  some  of 
which  are  charitable  and  others  which  are  not:  for  instance,  "for  the 
provision  of  university  scholarships,  for  the  furtherance  of  the  profes- 
sional education  of  articled  law  students,  and  for  the  promotion  of 
student  health". 

(3)  One  purpose  is  the  relief  of  need,  and  the  persons  to  be  benefited  are 
bound  by  a  common  nexus,  but  other  purposes  are  added:  for  example, 
"for  the  relief  of  need,  and  the  provision  of  instruction  in  arts  and  crafts, 
among  retired  employees  of  the  XYZ  Co".26 

(4)  Property  is  given  to  an  official  of  an  institution,  or  to  an  institution 
itself,  and  it  is  declared  that  the  official  or  institution  respectively  is  to 
hold  the  property  on  trust  for  the  purposes  for  which  the  institution  in 
question  exists.  These  purposes  are  not  exclusively  charitable:  for  ex- 
ample, "to  the  Minister  of  the  Bennett  Road  United  Church  for  his 
work  in  the  locality";  or  "to  the  Fairway  Club  for  its  purposes".  The 
minister's  work  embraces  activity  which  is  not  included  within  the 
advancement  of  religion,  and  the  Club  exists  to  promote  charitable 
activities  and  the  social  pleasure  of  its  members.27 

(5)  Trustees  are  given  a  discretion  to  distribute  the  funds  to  one  or  more 
organizations  of  a  certain  description,  some  of  which  have  exclusively 
charitable  purposes,  but  others  which  do  not:  for  example,  "for  such 
order  of  nuns  of  the  Catholic  Church  as  my  executors  and  trustees  shall 
select".  Those  orders  engaged  in  the  relief  of  poverty,  nursing,  educa- 
tion, or  social  welfare  are  charitable,  whereas  closed  orders,  that  is, 
those  engaged  solely  in  prayer  and  contemplation,  have  been  held  not 
to  be  charitable.28 

(6)  The  trust  does  not  provide  for  the  "promotion"  or  "furtherance"  of 
charity,  but  the  settlor  or  testator  has  used  such  terms  as  "aiding", 
"assisting",  or  "conducive"  to  charity. 

In  each  of  these  instances,  it  is  possible  for  all  or  some  part  of  the  benefit  of 
the  trust  property  to  enure  to  the  advantage  of  non-charitable  objects,  and 
therefore  the  whole  trust  fails. 


25 


26 


See,  for  example,  Chichester  Diocesan  Fund  v.  Simpson,  [1944]  A.C.  341,  [1944]  2 
All  E.R.  60  (H.L.)  ('"for  charitable  or  benevolent  purposes");  ReEacrett,  [1949JO.R.  1, 
[1949]  1  D.L.R.  305  (C.A.)  (for  "such  charitable  purposes  or  for  civic  betterment  or  for 
the  rel ief  of  poverty" ):  and  Re  Poole  ( 1931),  40  O.W.N.  558  (H.C.J. ). 

See,  for  example.  In  re  Cox,  [1955]  A.C.  627,  [1955]  2  All  E.R.  550.  [1955]  3  D.L.R. 
497  (P.O.  affg  [1953]  1  S.C.R.  94,  [1953]  1  D.L.R.  577  ("for  charitable  purposes 
only"  among  past,  present  and  future  employees  of  The  Canada  Life  Assurance  Co.  and 
their  dependants). 

27  See,  for  example,  Dunne  v.  Byrne,  [1912]  A.C.  407,  [1911-13]  All  L.R.  Rep.   1105 
(P.C.).  See,  also,  Tudor  on  Charities,  supra,  note  9,  at  143. 

28  Leahy  v.  AG.  for  N.S.W.,  supra,  note  24.  See,  also,  Gilmour  v.  Coats,  supra,  note  16. 
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(c)   Preserving  the  Charitable  Element  Under  the  Law  of 
Equity 

In  some  instances  the  courts  have  saved  the  charitable  element  by  dis- 
covering in  the  language  of  the  settlor  or  testator  an  intention  that  some 
purposes  shall  be  primary  and  others  ancillary,  or  that  there  shall  be  an 
apportionment  by  the  trustees  among  the  stated  purposes. 

If  the  trust  instrument  makes  a  gift  of  the  entire  fund  to  charity,  subject 
to  payments  to  one  or  more  non-charitable  purposes,  and  these  purposes  fall 
outside  the  valid  forms  of  non-charitable  purposes,  the  fact  that  the  non- 
charitable  purposes  are  void  enables  the  whole  fund  to  be  expended  upon  the 
charitable  purposes.  However,  this  result  cannot  occur  if  the  proper  construc- 
tion of  the  instrument  is  that  only  the  balance  of  the  fund  is  to  be  expended 
upon  the  charitable  purposes,  and  that  balance  cannot  be  ascertained  or 
quantified.  Of  course,  if  quantification  is  possible,  the  charitable  part  of  the 
trust  can  be  saved.29  In  yet  other  cases,  the  courts  have  been  able  to  find 
primary  objects  and  ancillary  objects.  Ancillary  objects  do  not  characterize 
the  trust  as  charitable  or  non-charitable,  and,  therefore,  if  the  primary  pur- 
poses are  charitable,  the  ancillary  purposes,30  albeit  non-charitable,  can  be 
ignored.  Moreover,  this  classification  of  objects  is  possible  whether  the  trust 
is  for  two  or  more  purposes,  or  for  an  institution,  some  of  whose  purposes 
are  charitable,  others  non-charitable.31  It  will  be  evident  that,  since  these 
cases  turn  on  construction  of  intention,  a  fine  line  of  interpretation  will  often 
distinguish  one  case  from  another. 

Apportionment  is  possible  where  the  testator  or  settlor  has  directed  that 
the  trust  fund  shall  be  apportioned,  or  divided,  among  the  stated  objects.  It 
is  where  the  trustees  are  given  a  discretion  that  enables  them  to  expend  the 
total  fund  upon  a  non-charitable  purpose,  and  that  purpose  is  not  within  the 
purpose  permitted  by  the  case  law  or  statute,  that  the  trust  fails.32  However, 
where  there  is  a  direction  to  apportion,  the  trust  instrument  need  not  state 
what  proportions  the  settlor  or  testator  intends;  if  there  is  nothing  to  suggest 
what  is  to  be  done,  the  court  presumes  an  intention  of  an  equal  division.33  An 
intention  that  there  shall  be  a  division  is  the  essential  element.  Where  the 
courts  can  so  apportion,  the  charitable  part  of  the  trust  is  saved,  and  only  the 
non-charitable  part  will  fail. 

The  courts  might  also  have  been  expected  to  say  that,  where  the  trustee 
has  a  power  to  choose  among  a  list  of  charitable  and  non-charitable  purposes, 


30 


J  3 


In  re  Parnell,  [1944]  Ch.  107.  But  see  In  re  Vaughan  (1886),  33  Ch.  D.  187. 

Ancillary  purposes  are  construed  as  mere  means  for  the  attainment  of  the  main,  or 
charitable,  purposes:  see  In  re  Coxen,  [1948]  Ch.  747,  [1948]  2  All  E.R.  492,  and 
Hunter  v.  A.G.,  [1899]  A.C.  309  (H.L.),  at  324. 

Oxford  Group  v.  I.R.C.,  [1949]  2  All  E.R.  537  (C.A.). 

See,  for  example,  supra,  note  28  and  accompanying  text.  In  para.  (2),  supra,  at  435, 
the  ability  of  the  court  to  apportion  depends  on  whether  the  trustees  have  been  given  a 
discretion  to  expend  the  whole  on  a  non-charitable  purpose. 

Salusbury  v.  Denton  (1857),  3  K.  &  J.  529,  69  E.R.  1219.  See,  further,  Keeton  and 
Sheridan,  The  Modern  Law  of  Charities  (2d  ed.,  1971),  at  38  et  seq. 
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the  charitable  element  may  be  saved  where  there  is  an  implied  gift  over  on 
default  of  appointment  to  those  purposes  equally.  If  the  power  is  not  exer- 
cised, apportionment  would  then  be  possible.  However,  although  the  courts 
have  implied  such  a  trust  on  default  of  appointment  where  the  trust  objects 
are  persons,34  the  courts  have  not  been  willing  to  make  such  an  implication 
where  the  trust  objects  are  purposes.  For  instance,  if  the  executor  and  trustee 
have  a  power  to  choose  "such  charitable  or  benevolent  purposes"  as  they  will, 
the  courts  will  not  imply  a  trust  for  equal  division  if  the  power  is  not  exercised . 
The  courts  take  the  view  that  the  purposes  are  too  vague  and  indefinite  for 
the  court  to  execute  the  trust.35 


(d)  Preserving  the  Charitable  Element  Under  Statute 

The  perils  that  donors  and  their  draftsmen  face  in  composing  gifts  for 
charitable  purposes  have  been  apparent  for  many  years,  and,  since  the  exten- 
sion of  concessions  to  charitable  gifts  is  premised  upon  the  value  to  society 
of  private  giving  for  the  public  welfare,  legislatures  in  several  common  law 
jurisdictions  have  intervened  to  assist  the  making  of  charitable  gifts.36  As 
long  ago  as  1914,  the  State  of  Victoria,  Australia,37  introduced  salvage 
legislation,  which  enabled  trustees  to  devote  trust  funds  for  mixed  charitable 
and  non-charitable  purposes  to  those  purposes  that  are  charitable.  In  1935, 
New  Zealand  followed  suit  with  identical  legislation,38  and,  in  1938,  New 
South  Wales  also  made  the  same  statutory  provision.39 

Then,  in  1944,  the  House  of  Lords  gave  judgment  in  the  celebrated,  if 
not  notorious,  case  of  Chichester  Diocesan  Fund  v.  Simpson, A0  known  as  the 
"Diplock  litigation".  It  was  there  held  that  a  testamentary  provision  whereby 
the  executors  and  trustees  might  select  such  "charitable  or  benevolent"  pur- 
poses as  they  thought  fit  was  totally  void,  despite  a  distribution  of  £250,000 
having  already  been  made  to  140  charitable  institutions  throughout  the  United 
Kingdom.  The  enormities  of  this  litigation  were  impressed  upon  the  Nathan 
Committee,  which  between  1950  and  1952  examined  this  matter  among 
others.41  In  1954,  England,  too,  passed  ameliorating  legislation  dealing  with 
one  aspect  of  the  problem.42 


34  See,  for  example,  Walsh  v.  Wallinger  (1830),  2  Russ.  &  My.  78,  39  E.R.  324.  See, 
also,  Pettit,  supra,  note  18,  at  168-69. 

35  If  the  trustee  has  an  obligation  or  duty  to  choose,  a  fortiori,  the  courts  would  find  the 
trust  purposes  again  too  uncertain  to  execute:  see  Chichester  Diocesan  Fund  v.  Simpson, 
supra,  note  25,  at  356,  per  Lord  Wright. 

36  A  comprehensive  discussion  of  the  legislation  and  case  law  is  given  in  Keeton  and 
Sheridan,  supra,  note  33,  ch.  16. 

7  Charitable  Trusts  Act  1914,  Acts  Vict.  1914,  No.  2544,  s.  2.  See,  now,  Property  Law 
Act  1958,  Vict.  Stat.  1958,  No.  6344,  s.  131. 

38  Trustee  Amendment  Act,  1935,  Stat.  N.Z.  1935,  No.  37,  s.  2. 

39  Conveyancing  Act,  1919,  Pub.  Acts  N.S.W.  1824-1957,  No.  6,  s.  37D,  as  amended. 

40  Supra,  note  25. 

41  Report  of  the  Committee  on  the  Law  and  Practice  relating  to  Charitable  Trusts  (Cmd. 
8710,  1952)  (hereinafter  referred  to  as  "Nathan  Committee  Report"),  ch.  12,  esp. 
para.  520. 

42  Charitable  Trusts  (Validation)  Act,  1954,  2  &  3  Eliz.  2,  c.  58  (U.K.). 
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However,  the  Nathan  Committee  considered  that  the  salvaging  of  mixed 
purpose  trusts  was  not  an  appropriate  area  for  parliamentary  intervention.  In 
the  Committee's  view,  the  profession  had  been  put  on  notice  by  the  Diplock, 
and  other,  litigation43  concerning  the  drafting  language  that  should  be  avoided. 
In  the  view  of  the  Committee,  all  that  could  be  justified  was  the  rescuing  of 
trusts  that  existed  when  these  cases  were  heard,  and  which  had  been  drawn 
in  the  same  or  similar  terms.  The  1954  legislation  in  England,  therefore, 
applies  only  to  those  instruments  that  took  effect  prior  to  December  16,  1952. 
The  general  purpose,  although  not  the  expression,  of  the  Act  was  the  same 
as  other  Commonwealth  legislation,  namely,  to  permit  the  application  of 
funds  of  mixed  purpose  trusts  to  the  purposes  contained  therein  that  are 
charitable. 

Northern  Ireland  adopted  legislation  similar  in  principle  to  the  English 
Act  in  1964,44  except  that  the  Act  applies  to  trusts  whenever  taking  effect, 
and  requires  a  scheme  to  be  drawn  up  for  each  such  trust  that  is  salvaged  by 
the  Act.  New  Zealand  revised  its  provision  in  1963  to  reflect  some  of  the 
characteristics  of  the  English  Act,45  but  continued  to  follow  the  established 
form  of  Australian  legislation.  In  1962,46  Western  Australia  incorporated  a 
provision  in  its  Trustees  Act  which  bears  a  trace  of  the  1954  English  termi- 
nology, but  in  all  other  respects  follows  closely  the  Victoria  model.  Queens- 
land's Trusts  Act  197341  adopted  the  precise  terms  of  the  Victoria  provision. 

The  Diplock  litigation  and  the  Nathan  Committee  Report  in  England 
were  also  the  impetus  for  the  examination  of  this  aspect  of  the  law  of  charity 
by  the  Conference  of  Commissioners  on  Uniformity  of  Legislation  in  Can- 
ada.48 In  1957,  the  Uniformity  Commissioners  adopted  a  model  Act  provision 
on  the  subject.49  Once  again,  the  concern  of  this  Act  was  to  enable  the  funds 
of  a  mixed  purpose  trust  to  be  expended  solely  upon  the  charitable  purpose 
or  purposes,  but  neither  the  Australian  Acts  nor  the  English  Act  were  prece- 
dents for  this  measure.  In  1959,  New  Brunswick,50  in  1960,  Alberta,51  and, 


43  See  Oxford  Group  v.  I.R.C.,  supra,  note  31.  See,  further,  Tudor  on  Charities,  supra, 
note  9,  at  171-74. 

44  Charities  Act  (Northern  Ireland),  1964,  12  &  13  Eliz.  2,  c.  33,  ss.  10-11. 

45  Charitable  Trusts  Act  1957,  Repr.  Stat.  N.Z.  1908-1957,  No.  18,  as  am.  by  Charitable 
Trusts  Amendment  Act  1963,  Stat.  N.Z.  1963,  No.  21,  s.  4,  enacting  s.  61 B. 

46  Trustees  Act,  1962,  W.  Austl.  Acts  1962,  No.  78,  s.  102. 

47  Trusts  Act  1973,  Queensl.  Stat.  1973,  No.  24,  s.  104. 

48  Proceedings  of  the  Thirty-Eighth  Annual  Meeting  of  the  Conference  of  Commissioners 
on  Uniformity  of  Legislation  in  Canada  (1956),  at  101.  It  should  be  noted  that,  in  1974, 
the  Conference  changed  its  name  to  the  Uniform  Law  Conference  of  Canada. 

The  Supreme  Court  of  Canada  in  Brewer  v.  McCauley,  [1954]  S.C.R.  645,  [1955] 
1  D.L.R.  415,  had  followed  the  English  precedents  in  this  area,  and  decided  that  a  gift 
for  "charitable,  religious,  educational,  or  philanthropic  purposes1'  was  void. 

49  Adopted  as  s.  31  of  the  revised  Uniform  Wills  Act,  Proceedings  of  the  Thirty-Ninth 
Annual  Meeting  of  the  Conference  of  Commissioners  on  Uniformity  of  Legislation  in 
Canada  (1957),  at  27.  See  Consolidation  of  Uniform  Acts  of  the  Uniform  Law  Confer- 
ence of  Canada  (1978),  Uniform  Wills  Act,  s.  30. 

50  Wills  Act,  S.N.B.  1959,  c.  15,  s.  30.  See,  now,  Wills  Act,  R.S.N.B.  1973,  c.  W-9, 
s.  30. 

51  The  Wills  Act,  1960,  S.A.  1960,  c.  118,  s.  31.  See,  now.  Wills  Act,  R.S.A.  1980, 
c.W-ll,s.  32. 
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in  1964,  British  Columbia52  adopted  the  model  section.  In  1964,  Manitoba 
enacted  legislation  in  substantially  similar  terms.53  Manitoba's  provision,  like 
the  British  Columbia  provision,  applies  not  merely  to  testamentary  trusts,  as 
does  the  model  Act,  but  to  inter  vivos  trusts  as  well. 

It  might  seem  to  those  unfamiliar  with  the  law  of  charity  that,  since  the 
purpose  of  such  legislation  is  relatively  simple,  it  should  not  be  difficult  to 
compose  suitable  provisions  to  achieve  that  purpose.  The  first  objective,  as 
we  have  seen,  is  to  salvage  the  charitable  part  of  trusts  for  mixed  charitable 
and  non-charitable  purposes.  The  second  goal  is  to  exclude  from  the  effects 
of  the  legislation  those  trusts  that  have  already  been  the  subject  of  judicial 
decision,  or  further  to  which  trust  property  has  been  distributed  on  the  basis 
of  the  invalidity  of  the  trust  in  question.  In  fact,  it  has  proved  extremely 
difficult  to  achieve  the  first  of  these  objectives,  and  it  is  probably  not  unfair 
to  say  that  none  of  the  Commonwealth  enactments  is  beyond  criticism.  The 
problem  is  not  any  ineptness  of  legislative  drafting,  but  the  uncertain  limits 
of  the  legal  meaning  of  charity,  and  the  varying  and  subtly  different  ways  in 
which  charitable  and  non-charitable  purposes  may  be  involved  in  the  same 
gift.54  We  noted  earlier  six  ways  in  which  mixing  of  charitable  and  non- 
charitable  purposes  may  occur,  and  we  were  careful  to  add  that  this  list  was 
not  necessarily  definitive,  as  there  may  well  be  other  ways  in  which  purposes 
are  mixed  that  our  research  or  ingenuity  has  not  brought  to  light. 

There  has  also  been  another  problem,  and  it  particularly  troubled  the 
Nathan  Committee  in  England,  whose  conclusions  on  this  matter  we  shall 
discuss  shortly.  Once  the  legislature  embarks  upon  the  course  of  salvaging 
trusts,  of  finding  and  rescuing  the  valid  from  the  fate  that  must  overtake  the 
invalid,  how  far  should  the  law  go?  Should  it  confine  the  salvage  operation 
to  the  most  common  occurrences  of  mixed  purposes  where  invalidity  results, 
that  is,  for  example,  where  trustees  are  to  select  recipients  who  are  engaged 
in  purposes  that  are  "charitable  or  worthy",  or  expressed  in  similar  disjunctive 
phrases?  Or,  if  it  is  illogical  to  stop  short  at  this  point  once  salvaging  has 
been  adopted  as  a  policy,  should  the  law  go  so  far  as  to  assist  the  settlor  or 
testator  who  may  have  had  no  charitable  intent  at  all:  for  instance,  "on  trust 
for  such  purposes  as  my  executors  and  trustees  shall  select"?  Indeed,  it  makes 
a  difference  whether  the  reason  for  intervention  is  to  assist  settlors  and 
testators,  or  to  save  charitable  gifts  for  society. 

The  Commonwealth  legislative  provisions  on  this  subject  appear  to  be  of 
three  types:  first,  the  provision  contained  in  the  Victoria  Property  Law  Act 


52  Laws  Declaratory  Act  Amendment  Act,  1964,  S.B.C.  1964,  c.  27,  s.  3.  See,  now.  Law 
and  Equity  Act,  R. S.B.C.  1979,  c.  224,  s.  44. 

53  An  Act  to  Amend  The  Trustee  Act,  S.M.  1964,  c.  56,  s.  3.  See,  now,  The  Trustee  Act, 
R.S.M.  1970,  c.  T160,  s.  91. 

54  There  is  also  the  problem  of  whether  the  instrument  contains  a  trust  at  all.  For  example, 
X  leaves  his  estate  to  executors  and  trustees  to  distribute  his  property  according  to  the 
terms  of  his  will.  An  outright  gift  to  the  ABC  Society,  an  incorporated  non-charitable 
organization,  is  valid,  but,  the  Perpetuities  Act,  supra,  note  21,  aside,  a  trust  for  the 
purposes  of  that  society  will  be  invalid.  Yet  a  gift  to  an  institution  is  necessarily  a  gift 
for  the  purposes  of  that  institution:  see  In  re  Lloxd,  [1958]  V.R.  523,  [1958]  A.L.R. 
1042  (S.C.).  Which  is  it  -  an  outright  gift  or  a  trust? 
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195ti\  secondly,  the  Charitable  Trusts  (Validation)  Act,  1954,  in  England; 
and  thirdly,  the  provision  in  the  Uniform  Wills  Act  in  Canada,  which  has 
been  adopted  or  followed  closely  in  four  provinces.  Each  of  these  groups  has 
its  own  statutory  formula  for  defining  the  circumstances  in  which  salvaging 
is  permitted,  and  we  now  turn  to  a  closer  examination  of  the  three  categories 
of  provision. 

(i)     Victoria 

The  Victoria  provision  is  the  oldest,  the  simplest,  and  probably  the  most 
tried  in  the  courts.55  Section  131(1)  of  the  Property  Law  Act  195856  provides 
as  follows: 

131. — (1)  No  trust  shall  be  held  to  be  invalid  by  reason  that  some  non- 
charitable  and  invalid  as  well  as  some  charitable  purpose  or  purposes  is  or  are 
or  could  be  deemed  to  be  included  in  any  of  the  purposes  to  or  for  which  an 
application  of  the  trust  funds  or  any  part  thereof  is  by  such  trust  directed  or 
allowed. 

If  a  trust  comes  within  this  formula,  subsection  (2)  permits  the  whole  trust 
fund  to  be  expended  upon  the  charitable  purpose  or  purposes.  The  question 
is  how  comprehensive  is  the  first  subsection  of  the  various  ways  in  which 
charitable  and  non-charitable  purposes  may  be  mixed?  It  will  be  seen  that 
each  of  the  six  ways  enumerated  previously  could  be  accommodated  by  this 
language.57  It  might  even  be  argued  that  the  language  of  the  provision  is 
sufficiently  broad  to  enable  a  charitable  purpose  to  be  extracted  from  such  a 
term  as  "for  such  purposes  as  my  trustees  shall  select"/ 
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In  dealing  with  this  language,  the  Australian  courts  have  in  one  respect 
applied  it  to  the  letter,  and  in  another  they  have  found  a  restriction  within  it. 
In  the  first  place,  the  courts  have  held  that  it  applies  to  the  conjunctive  linking 
of  purposes,  such  as  "for  the  upkeep  of  the  grounds  of  my  house  and  for  the 
care  and  maintenance  of  the  parish  church  of  St.  George",  even  though  there 
is  an  evident  intent  that  the  trust  fund  shall  be  applied  for  the  attainment  of 
both  these  purposes.  It  is  true  that,  in  most  instances  where  terms  such  as 


55 


58 


The  Victoria  provision  has  been  the  model  for  the  legislation  in  New  South  Wales,  New 
Zealand,  Western  Australia  and  Queensland.  For  a  discussion  of  the  legislation  since 
1914  in  Australia  and  New  Zealand,  and  the  case  law  on  this  legislation,  see  Coghill, 
"Mixed  Charitable  and  Non-Charitable  Gifts"  (1940-41),  14  A.L.J.  58;  Adams,  "Trusts 
for  Charitable  and/or  Non-Charitable  Purposes"  (1941-42),  15  A.L.J.  134;  Coghill, 
"Mixed  Charitable  and  Non-Charitable  Gifts"  (1950-51),  24  A.L.J.  239;  and  Cullity, 
"Statutory  Salvage  of  Imperfect  Trust  Provisions:  An  Exercise  in  Comparative  Legisla- 
tion" (1967),  16  I.  &  C.L.Q.  464.  See,  also,  Coghill  and  Mitchell,  "The  Legal  Definition 
of  Charity"  (1946),  62  L.Q.Rev.  23  and  339. 

Property  Law  Act  1958,  supra,  note  37. 

The  single  compendious  term  has  been  expressly  said  to  be  covered  by  the  Act:  see 
Leahy  v.  A.G.  for  N.S.W.,  supra,  note  24,  at  474.  See,  also,  Meagher  and  Gummow, 
supra,  note  5,  at  189-91 .  A  trust  for  stated  purposes,  and  a  gift  to  an  institution  whose 
objects  are  similar  mixed  purposes,  would  both  be  regarded  as  covered  by  the  Act:  see 
In  re  Lloyd,  supra,  note  54. 

Such  a  would-be  trust  object  is  clearly  not  charitable  under  the  existing  case  law:  see 
Tudor  on  Charities,  supra,  note  9,  at  143. 
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"worthy",  "benevolent",  or  "philanthropic"  are  linked  conjunctively  with 
"charitable",  the  creator  of  the  trust  is  primarily  understood  to  mean  such 
worthy,  benevolent,  or  philanthropic  purposes  as  are  also  charitable;59  but 
where  specific  purposes  are  listed  conjunctively  that  may  not  be  the  intention, 
and  the  expenditure  of  the  whole  fund  upon  only  those  purposes  that  happen 
to  be  charitable  is  arguably  an  unwarranted  salvaging/'0  At  common  law,  the 
courts  might  have  apportioned,  thus  leaving  the  fund  that  was  to  be  applied 
to  the  invalid  non-charitable  objects  to  revert  to  the  trust  creator  or  his  estate. 

On  the  other  hand,  the  courts  have  held  that  the  Act  does  not  apply  where 
the  trust  has  a  single  object  that  is  not  exclusively  charitable,  such  as  "for  the 
founding  of  a  Catholic  newspaper".61  One  would  have  thought  that  there  is 
contained  in  such  an  object  several  purposes,  namely,  the  advancement  of 
religion  and  the  provision  of  the  facilities  wherewith  to  operate  a  newspaper. 
Yet,  if  the  creator  of  the  trust  had  worded  his  gift  in  this  way,  the  Act  would 
have  been  held  to  apply,  as  we  have  just  seen.62  The  criticism  of  the  "single 
object"  approach  is  that  it  may  conceal  a  confusion  of  means  and  ends,  of 
stated  objects  and  purposes.  This  is  the  ever-present  construction  issue.  Is  the 
donor  expressing  motives  for  his  gift,  or  imposing  purposes  that  the  recipient 
is  to  pursue?  If  the  latter,  is  the  stated  object  of  the  transfer  the  purpose  that 
is  to  be  pursued,  or  is  that  statement  a  means  whereby  unstated  but  implied 
purposes  are  to  be  attained?6 


)63 


In  some  instances,  this  type  of  construction  can  perhaps  be  explained, 
however.  The  courts  have  made  it  clear  that  the  Act  may  not  be  used  to 
convert  an  invalid  trust  into  something  entirely  different  and  unintended  by 
the  creator  of  the  trust.64  What  constitutes  an  entirely  different  trust  is,  of 
course,  a  matter  of  judicial  opinion,  but  it  may  certainly  be  argued  that  a  trust 
for  the  advancement  of  Catholicism  would  seem  to  most  people  to  be  some- 
thing very  different  from  the  founding  of  a  newspaper,  albeit  that  the  news- 
paper is  to  pursue  a  Catholic  viewpoint.  The  funds  of  such  an  amended,  or 
salvaged,  trust  might  properly  be  spent  to  provide  surplices  and  cassocks  for 


54 


See  Re  Shorn  (1974),  2  O.R.  (2d)  329,  42  D.L.R.  (3d)  673  (H.C.J.).  See,  also,  Tudor 
on  Charities,  supra,  note  9,  at  145-47.  But  this  need  not  be  the  proper  construction:  see, 
for  example,  Re  Hawkins  (1929),  36  O.W.N.  347  (H.C.  Div.)  ("such  charitable  and 
such  purposes"  as  the  trustee  thinks  fit,  was  held  to  be  void),  and  Re  Metcalfe,  [1947]  1 
D.L.R.  567  (Ont.  H.C.J.)  ("such  religious,  charitable  and  benevolent  purposes",  as  the 
executors  should  think  fit,  was  also  void). 
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If  a  member  of  the  household  is  sent  to  the  corner  store  with  appropriate  funds  to  buy 
milk  and  potatoes,  and  he  returns  saying  that,  there  being  no  potatoes,  he  spent  the 
entire  funds  on  milk,  he  might  expect  to  be  taken  to  task. 

Roman  Catholic  Archbishop  of  Melbourne  v.  Lawlor  (1934-35),  51  C.L.R.  1  (Aust. 
H.C).  See,  also,  Re  Cahill  (1967),  87  N.S.W.  W.N.  (Pt.  1)  332  (S.C.);  Re  Inman, 
[1965]  V.R.  238  (S.C.);  Union  Trustee  Co.  of  Australia  Ltd.  v.  Church  of  England 
Property  Trust  (1946),  46  S.R.  (N.S.W.)  298;  and  Perpetual  Trustee  Co.  Ltd.  v.  John 
Fairfax  and  Sons  Pty.  Ltd.  (1959),  76  N.S.W.  W.N.  226. 

62  ReSpehr,  [1965]  V.R.  770  (S.C.).  See,  also,  Re  Bond,  [1929]  V.L.R.  333  (S.C.)  ("to 
the  blind  and  their  children"  read  as  "to  the  blind"),  and  Re  Thureau  (1948),  2  A.L.R. 
487  (Vict.  S.C.)  ("for  such  charitable  institutions  or  other  public  bodies"). 

63  There  is  significant  literature  on  this  primary  issue.  For  a  discussion,  see  Watkin, 
"Charity:  The  Purpose  of  Purpose"  (1978),  42  Conveyancer  (N.S.)  277. 

64  Supra,  note  61.  See,  also,  Meagher  and  Gummow,  supra,  note  5,  at  188-89. 
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altar  boys,  for  instance,  which  only  by  a  stretch  of  the  imagination  is  what 
the  creator  of  the  trust  intended.  Nevertheless,  if  the  courts  are  too  ready  to 
dub  the  stated  object,  whether  an  abstract  object  or  an  institution,  as  the 
object,  and  find  it  to  be  non-charitable  and  outside  the  Act,  much  of  the 
technicality  that  the  legislation  is  designed  to  avoid  is  reintroduced. 

The  courts  have  also  taken  the  view  that  there  must  be  some  evidence 
that  the  settlor  or  testator  had  a  charitable  intention. 65  There  must  be,  as  it 
were,  a  charitable  flavour  in  the  trust  purposes.  This  conclusion  means  that  a 
trust  "for  such  purposes  as  my  trustees  shall  select",  for  example,  would  not 
fall  within  the  remedial  scope  of  the  Act.66  One  leading  Australian  text67 
explains  the  present  position  of  the  courts  to  be  that  the  purposes  must  be 
primarily  charitable,  with  some  non-charitable  elements,  and,  if  that  is  indeed 
the  position,  the  Australian  courts  would  appear  to  have  put  a  significant 
gloss  upon  the  Act.  Such  an  application  of  the  Act  could  lead  to  the  type  of 
refined  distinctions  that  the  Act  was  intended  to  avoid.  Perhaps,  ideally,  this 
kind  of  legislation  should  say  how  far  the  legislature  intends  the  salvaging 
operation  to  be  carried.  But  that  raises  the  question  of  how  specific  the 
language  of  the  Act  can  be  without  introducing  its  own  complexities  and 
unintended  restrictions. 


(ii)     England 

Limited  effect  and  obscurity  are  the  charges  that  the  courts  in  England 
have  levelled  against  the  language  of  the  Charitable  Trusts  (Validation)  Act, 
1954. ,68  This  has  been  said,  it  is  true,  of  the  Act  taken  as  a  whole,  including 
the  manner  in  which  it  applies  only  to  trusts  that  qualify,  namely,  those  taking 
effect  before  December  16,  1952.69  But  the  formula  of  the  Act,  concerning 
the  trusts  it  saves,  is  involved  in  this  criticism,  and  that  formula  is  expressed 
in  two  subsections.  Section  1(1)  states  as  follows: 

1. — (1)  In  this  Act,  'imperfect  trust  provision'  means  any  provision  declaring 
the  objects  for  which  property  is  to  be  held  or  applied,  and  so  describing  those 
objects  that,  consistently  with  the  terms  of  the  provision,  the  property  can  be 
used  exclusively  for  charitable  purposes,  but  could  nevertheless  be  used  for 
purposes  which  are  not  charitable. 


65 

66 

67 
68 

69 


Leahy  v.  A.G.for  N.S.W.,  supra,  note  24,  at  476,  per  Viscount  Simonds,  and  Downing 
v.  Commissioner  of  Taxation  of  the  Commonwealth  of  Australia  (1971),  125  C.L.R. 
185  (Aust.  H.C.). 

Re  White,  [1963]  N.Z.L.R.  788  (S.C.),  and  Re  Davis,  [1965]  W.A.R.  25  (S.C.). 

Meagher  and  Gummow,  supra,  note  5,  at  189. 

Supra,  note  42.  For  a  full  discussion  of  the  Act,  and  the  case  law  concerning  the 
application  of  the  legislation,  see  Tudor  on  Charities,  supra,  note  9,  at  171-87. 

A  clause  that  would  have  had  the  effect  of  the  Australian  legislation  was  rejected  by  the 
House  of  Lords  during  debate  of  the  measure  that  was  to  become  the  Charities  Act, 
1960,  8  &  9  Eliz.  2,  c.  58. 
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This  provision  is  complemented  by  section  2(3),  which  provides  as  follows: 

2. — (3)  A  disposition  in  settlement  or  other  disposition  creating  more  than  one 
interest  in  the  same  property  shall  be  treated  for  the  purposes  of  this  Act  as  a 
separate  disposition  in  relation  to  each  of  the  purposes  created. 

Unlike  the  other  Commonwealth  Acts,  this  Act  is  confined  to  cases  where 
the  whole  of  the  trust  property  could  be  applied  by  the  trustees  to  charitable 
purposes.70  This  otherwise  attractive  provision  has,  however,  encountered 
problems.  It  excludes  those  cases  where  the  trustees  are  directed  to  expend 
the  fund  upon  a  non-charitable  purpose.  In  Re  Gillingham  Bus  Disaster 
Fund,11  for  instance,  the  fund  was  to  be  spent  upon  certain  individuals  and 
only  the  balance  was  expendable  at  the  trustees'  discretion  among  mixed 
charitable  and  non-charitable  purposes.  Moreover,  it  was  held  that  section 
2(3)  was  of  no  assistance,  because  the  trust  did  not  create  "more  than  one 
interest  in  the  same  property".  Clearly,  there  are  considerable  difficulties  of 
expression  to  be  surmounted  if  the  legislative  formula  is  to  require  that,  under 
the  terms  of  the  trust,  the  entire  fund  can  be  expended  upon  the  charitable 
purpose  or  purposes. 

The  scope  of  the  definition  of  an  "imperfect  trust  provision"  in  section 
1(1)  of  the  Act  has  also  given  rise  to  considerable  doubt.  It  has  been  said  that 
it  only  permits  a  severance  of  the  "blue  pencil"  kind,72  and,  at  the  other 
extreme,  that  it  applies  even  though  there  is  no  expression  of  a  charitable 
intent.73  Yet  other  authority  suggests  that  there  must  be  at  least  some  evidence 
of  such  intent,  some  evidence,  that  is,  of  a  charitable  flavour.74 

There  is  authority  for  the  proposition  that  section  1(1)  is  limited  to  trusts 
for  mixed  purposes,  excluding,  that  is,  trusts  for  institutions  that  have  mixed 


70 


71 


72 


73 


Vernon  v.  I.R.C.,  [1956]  1  W.L.R.  1169  (Ch.  D.).  In  Stratton  v.  Simpson  (1970),  125 
C.L.R.  138  (Aust.  H.C.),  it  was  held  that  such  a  construction  could  not  be  argued  in 
relation  to  the  Victoria  formula,  contained  on  this  occasion  in  the  Western  Australia 
Trustees  Act,  1962,  supra,  note  46,  s.  102,  where  the  Victoria  formula  is  introduced  as 
a  definition  of  "imperfect  trust  provision". 

Re  Gillingham  Bus  Disaster  Fund,  [1958]  Ch.  300,  [1958]  1  All  E.R.  37,  aff'd  [1959] 
Ch.  62,  [1958]  2  All  E.R.  749  (C.A.)  (unless  otherwise  indicated,  subsequent  references 
are  to  [1958]  Ch.).  The  fund  was  to  be  expended  upon  the  funeral  costs  of  those  killed, 
the  care  of  the  disabled  persons,  "and  then  to  such  worthy  cause  or  causes"  as  the  trustees 
should  determine. 

Re  Gillingham  Bus  Disaster  Fund,  ibid.,  at  306,  per  Harman  L.J.  This  was  expressly 
left  open  on  appeal:  [1959]  Ch.  62  (C.A.),  at  75-76.  See,  also,  In  re  Harpur's  Will 
Trusts,  [1962]  Ch.  78,  at  95,  [1961]  3  All  E.R.  588,  at  595,  per  Harman  L.J. 

In  re  Wykes,  [1961]  Ch.  229.  See,  also,  Re  Gillingham  Bus  Disaster  Fund,  supra,  note 
71,at80,/?erOrmerodL.J.  ([1959]  Ch.). 

Re  Saxone  Shoe  Co.,  Ltd.'s  Trust  Deed,  [1962]  1  W.L.R.  943,  at  956-57,  [1962]  2  All 
E.R.  904,  at  914-15  (Ch.D.).  In  Re  McCullough,  [1966]  N.I.  73,  at  75,  Lowry  J.  said 
of  a  simpler  Northern  Ireland  version  of  this  Act  that  it  permitted  funds  to  be  applied  for 
charitable  purposes  when  in  the  particular  instance  there  was  no  charitable  flavour. 
Despite  favourable  comments  on  this  obiter  dictum  (Sheridan, "Cy-pres  in  the  Cyxties*' 
(1966),  17  N.I.L.Q.  235,  at  245-47),  the  question  is  whether  any  trusts  for  purposes 
would  not  be  saved.  Much  importance  would  also  turn  on  the  distinction  between  trusts 
for  purposes  and  trusts  for  persons,  where  perpetuity  or  uncertainty  of  objects  would 
otherwise  strike  down  a  trust  for  persons. 
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purposes.75  Moreover,  where  in  one  instance  the  nexus  of  common  employ- 
ment was  joined  with  a  number  of  charitable  purposes,  only  one  of  which 
was  the  relief  of  poverty,  the  Act  was  held  to  apply  in  such  a  way  that  all  the 
other  charitable  purposes  took  effect  as  modes  of  relieving  poverty. 
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The  New  Zealand  and  Western  Australia  provision  also  employs  and 
defines  the  term  "imperfect  trust  provision",  but  New  Zealand  adds  the 
English  definition  as  included  within  the  Victoria  formula,77  while  Western 
Australia  restricts  its  definition  to  the  language  of  the  Victoria  model.78 

(iii)     Canada 

Section  30  of  the  Uniform  Wills  Act  proposed  by  the  Conference  of 
Commissioners  on  Uniformity  of  Legislation  in  Canada  provides  in  part  as 
follows:79 

30. — (1)  Where  a  testator  leaves  property  in  trust  or  by  outright  gift  for  a 
charitable  purpose  that  is  linked  conjunctively  or  disjunctively  in  the  will  with  a 
non-charitable  purpose,  and  the  non-charitable  purpose  is  void  for  uncertainty  or 
for  any  other  cause,  the  charitable  trust  or  gift  is  valid  and  operates  solely  for 
the  benefit  of  the  charitable  purpose. 

Although  this  language  has  not  been  judicially  criticized,  the  section  does 
appear  to  have  several  shortcomings.  First,  it  must  be  regarded  as  unfortunate 
drafting  that  a  "purpose"  itself,  rather  than  the  trust  object,  is  "void  for 
uncertainty".  The  meaning  of  the  section  would  also  surely  have  been  clearer 
if,  instead  of  the  last  line  of  the  subsection,  it  had  stated  that  "the  entire  trust 
property  is  to  be  devoted  solely  to  the  charitable  purpose".  As  a  matter  of 
deeper  significance,  and  parallel  with  the  Western  Australia  provision,  where 
the  conjunctive  is  employed  together  with  a  direction  to  expend  part  of  the 
fund  on  each  purpose  mentioned,  the  language  of  the  section  30(1)  would 
require  the  whole  fund  to  be  expended  upon  the  charitable  purpose,  rather 
than  have  that  part  which  is  to  be  expended  upon  the  non-charitable  purpose 
revert  to  the  testator's  estate. 

However,  the  most  serious  limitation  is  that  the  subsection  applies  in 
those  circumstances  only  where  the  mixing  of  purposes  occurs  as  the  result 
of  linking  by  the  words,  "and"  or  "or".  Fortunately  for  the  testator  in  Wood 


5  In  re  Harpur's  Will  Trusts,  supra,  note  72,  andRe  Mead's  Trust  Deed,  [1961]  1  W.L.R. 
1244,  [1961]  2  All  E.R.  836  (Ch.  D.). 

76  Re  Mead's  Trust  Deed,  ibid. 

77  New  Zealand  Charitable  Trusts  Act  1957,  supra,  note  45,  s.  61B. 

3  Western  Australia  Trustees  Act,  1962,  supra,  note  46,  s.  102.  The  Northern  Ireland  Act, 
supra,  note  44,  s.  24(1  )(a),  adopts  a  formula  that  is  very  close  in  wording  to  the  English 
Act.  The  Newark  Committee  on  Charitable  Trusts  (Cmd.  396,  1959),  had  recommended 
a  formula  that  was  comparable  to  the  Australian  legislation,  but  this  recommendation 
was  not  followed.  See  Sheridan,  supra,  note  74. 

9  Supra,  note  49.  Section  30(2)  of  the  Uniform  Act  provides  for  the  situation  where  there 
are  both  charitable  and  non-charitable  purposes,  and  the  non-charitable  purpose  or 
purposes  are  valid  under  the  case  law,  but  the  will  does  not  provide  for  the  apportionment 
of  the  trust  property  between  the  charitable  and  non-charitable  purposes. 
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and  Whitebread  v.  The  Queen, m  the  sole  reported  decision  on  this  statutory 
language,  his  otherwise  invalid  gift  chanced  to  employ  the  conjunctive.  If 
reference  is  made  to  the  earlier  enumeration  in  this  chapter  of  the  various 
ways  in  which  mixing  of  charitable  and  non-charitable  purposes  can  occur,81 
it  will  be  evident  that  several  of  those  ways  would  not  be  included  within  the 
language  of  the  Uniform  Wills  Act.  Indeed,  if  the  testator  merely  lists  specific 
purposes  or  institutions  without  the  employment  of  a  disjunctive  or  conjunc- 
tive, the  Act  would  be  thwarted.  The  principal  omission  in  the  section  is  the 
single  compendious  term,  but  a  list  of  omissions  could  also  include  the 
following:  first,  the  reference  to  two  or  more  charitable  purposes,  but  for  the 
benefit  of  persons  in  a  common  nexus;  secondly,  the  gift  to  the  official  of  an 
institution  or  to  an  institution,  on  trust  for  his  or  its  purposes;  thirdly,  the 
purpose  that  incorporates  both  charitable  and  non-charitable  activity;  and 
fourthly,  the  discretion  to  distribute  among  a  number  of  institutions,  only 
some  of  which  are  for  purposes  that  are  exclusively  charitable. 

It  is  true  that  the  disjunctive  has  been  a  common  cause  of  the  failure  of 
purpose  trusts,  and  that  the  Diplock  litigation  arose  as  a  result  of  this  defect, 
but  it  is  difficult  to  understand,  remedial  legislation  having  been  embarked 
upon,  why  the  occasion  was  not  taken  to  attempt  a  solution  of  the  entire 
problem.  For  the  same  reason,  the  fact  that  the  remedy  applies  only  to 
testamentary  trusts,  a  limitation  adopted  by  Alberta  and  New  Brunswick  but 
not  by  Manitoba  and  British  Columbia,82  is  also  difficult  to  understand. 

(e)   Alternatives  for  Reform 

The  primary  issue  is  whether  Ontario  needs  to  legislate  in  this  area.  The 
litigation  in  England  on  the  subject  has  apparently  declined  since  the  mid- 
1960' s,  and  the  reported  cases  in  Canada  are  not  numerous,  although  they  do 
constitute  a  body  of  law.83  Perhaps  the  principal  reason  for  the  smaller  number 
of  cases  in  this  country  than  in  England  and  other  Commonwealth  jurisdic- 
tions is  the  different  character  of  federal  tax  legislation.  Since  1940  in  Canada, 
tax  relief  for  charity  has  been  granted  not  for  charitable  gifts,  as  such,  but  for 
charitable  institutions  and  gifts  to  such  institutions.84  The  requirement  that 
institutions  seeking  charitable  status  register  themselves  as  charities  with 
Revenue  Canada  has  meant  that  testamentary  and  inter  vivos  gifts  to  charity 
in  Canada  have  almost  invariably  taken  the  form  of  gifts  to  registered  chari- 
ties, and  the  problem  of  whether  an  institution  is  charitable  for  tax  purposes 


80  Wood  and  Whitebread  v.  The  Queen,  [1977]  6  W.W.R.  273  (Alta.  S.C.,  T.D.)  ("for 
the  religious,  literary  and  educational  purposes  of  the  said  Edmonton  Lodge  of  the 
Theosophical  Society  in  Canada").  In  our  respectful  view,  Stevenson  L.J.S.C.  gives  a 
most  comprehensive  and  instructive  judgment  in  this  difficult  area  of  the  law  of  trusts. 

81  Supra,  this  ch.,  sec.  2(b). 

82  See  supra,  notes  50-53. 

83  Recent  authorities  include  Re  Alberv,  [1964]  1  O.R.  342  (H.C.J.)  ("any  other  worthy 
object  or  purpose");  Re  Aydt  Estate  (1 966) ,  55  W.W.R.  315  (Sask.  Q.B.)  ("for  worthy 
causes");  and  Re  Jacques  Estate  (1968),  65  W.W.R.  136  (B.C.S.C.)  ("community 
project").  For  a  discussion  of  the  Canadian  case  law,  including  the  provincial  statutory 
law,  see  Waters,  supra,  note  1,  at  505-15. 

See,  further,  Waters,  ibid.,  at  447,  n.  27,  and  supra,  note  13. 
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is  handled  at  the  registration  stage.  There  can  be  little  doubt  that  the  most 
significant  concession  to  charity  today  is  relief  from  the  full  impact  of  taxa- 
tion, and  donors  are  concerned  to  see  that  their  gifts  go  to  those  institutions 
that  qualify  for  this  relief. 

However,  account  should  also  be  taken  of  the  reasons  that  the  Nathan 
Committee  gave  in  1952  for  not  recommending  permanent  salvage  relief  for 
imperfect  trust  provisions,  an  opposition  that  was  renewed  successfully  during 
the  debates  in  the  English  House  of  Lords  on  the  Charities  Act,  I960.*5  The 
Committee  was  concerned  that  "many  unforeseen  and  unforeseeable  conse- 
quences may  follow  the  validating  by  the  legislature,  in  advance,  of  trusts 
which  would  otherwise  be  void  for  uncertainty.86  In  saying  this,  the  Com- 
mittee may  have  had  in  mind,  as  Lowry  J.'s  words  have  suggested  may  be 
possible  with  the  Northern  Ireland  legislation,87  that  salvage  could  reach  into 
trusts  that  have  no  charitable  flavour,  and  rescue  trusts  in  an  unforeseen 
manner  from  the  effects  of  the  perpetuity  rule  and  uncertainty  of  objects. 
Although  it  is  curious  that  the  Nathan  Committee  nevertheless  recognized  the 
"apparently  successful  application  in  practice"  of  the  Australian  legislation,88 
it  essentially  considered  that  two  familiar  principles  ruled  out  the  adoption  of 
any  such  legislation.89  First,  every  person  is  presumed  to  know  the  law. 
Charitable  gifts  already  enjoy  a  considerable  concession  concerning  the  de- 
gree of  certainty  required,  and  there  is  no  justification,  thought  the  Commit- 
tee, for  extending  the  privileges  of  charitable  instruments  to  the  correction  of 
mistakes.  Secondly,  it  is  the  responsibility  of  the  testator  to  say  what  he 
means,  and  his  words  are  taken  as  a  statement  of  that  intention.  This  is  the 
doctrine  of  certainty.  The  only  reasonable  task  to  assign  to  the  courts  is  the 
determination  of  what  the  testator  said,  not  what  he  intended  to  say  but  did 
not  say,  and,  for  their  part,  testators  should  be  able  to  be  sure  in  the  knowledge 
that  their  words  will  determine  their  meaning,  not  what  can  be  read  into  their 
words.90 

There  is,  we  would  think,  much  force  in  these  conclusions.  The  courts 
in  Australia,  where  the  language  of  the  relevant  Acts  is  simple  and  direct, 
have  found  it  necessary  to  put  a  "brake"  upon  the  legislation;  it  is  the  courts 
that  have  decided  that  the  legislation  does  not  permit  the  validation  of  some- 
thing entirely  different  from  the  trust  intended  by  the  settlor  or  testator.  And 
it  is  the  courts  that  have  held  that  there  must  be  at  least  some  evidence  of  a 
charitable  intent.  Indeed,  as  we  noted  previously,91  some  interpret  the  case 
law  to  say  that  the  trust  must  be  fundamentally  charitable  with  ancillary  non- 
charitable  purposes. 


85  Supra,  note  69. 

86  Nathan  Committee  Report,  supra,  note  41 ,  para.  532. 

87  Re  McCullough,  supra,  note  74. 

88  Nathan  Committee  Report,  supra,  note  41 ,  para.  533. 

1  The  Report  concedes  that  the  Committee  was  not  unanimous  in  its  rejection  of  the 
Australian  and  New  Zealand  precedent  of  remedial  legislation:  see  Nathan  Committee 
Report,  supra,  note  41 ,  para.  534. 

90  Ibid.,  paras.  534  and  535. 

91  Supra,  note  67  and  accompanying  text. 
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Whether  or  not  we  agree  with  this  last  interpretation  is  irrelevant.  The 
point  is  that,  if  the  legislation  does  not  clearly  delineate  those  trusts  that  may 
be  salvaged  from  those  that  may  not,  then  the  courts  must  assume  that  role. 
Either  the  legislature  or  the  courts  must  draw  the  lines  of  distinction.  Legis- 
lative attempts,  as  we  have  seen,  have  been  vulnerable  to  criticism,  because 
they  tend  to  import  the  very  type  of  technical  problems  that  it  was  the  purpose 
of  the  legislation  to  avoid.  Moreover,  there  is  the  problem  that,  if  the  line 
drawing  is  done  by  the  legislature,  complexity  and  obscurity  may  be  the 
outcome.  Yet,  if  the  matter  is  left  to  the  courts,  there  will  be  uncertainty 
concerning  what  line  the  courts  are  drawing,  given  the  individuality  of  gifts 
for  the  public  benefit  and  the  variety  of  linguistic  expressions  that  must  be 
construed. 

On  the  other  hand,  neither  the  present  mode  of  conferring  tax  relief  nor 
the  difficulties  of  drafting  appropriate  legislation  should  prevent  a  legislative 
remedy  from  being  provided,  if  there  is  a  demonstrated  problem  and  a  remedy 
that  legislation  can  provide.  There  is  such  a  problem,  and,  as  the  Nathan 
Committee  conceded,  the  Australian  model  of  legislation  has  had  an  "appar- 
ently successful  application  in  practice".92 

So  far  as  the  tax  relief  argument  is  concerned,  it  would  be  possible  in 
any  future  year  for  the  federal  legislation  to  provide  that,  where  executors  or 
trustees  are  given  a  discretion  as  to  the  distribution  of  trust  funds,  whether  it 
is  a  discretion  to  decide  which  institutions  and  how  much  for  each  institution 
selected,  or  to  decide  how  much  each  specified  institution  is  to  have,  that 
discretion  must  be  exercised  within  a  stated  period  of  the  instrument  of  gift 
taking  effect.  Executors  and  trustees  are,  at  present,  given  a  period  of  time 
within  which  to  allocate  assets  of  the  deceased's  estate  to  the  surviving  spouse 
or  the  spousal  trust,  for  the  purpose  of  that  particular  form  of  tax  relief,  and 
we  understand  that  it  is,  in  fact,  the  practice  of  the  federal  authorities  to 
confer  upon  trustees  a  period  of  time  during  which  they  may  exercise  a 
discretion  in  the  selection  of  charities.  Were  the  practice  of  giving  discretion 
to  executors  to  become  more  familiar,  the  revised  Trustee  Act  ought  to  be  in 
a  position  to  prevent  a  reoccurrence  of  the  Diplock  litigation93  or  the  result  in 
In  re  Cox.94  At  a  time  when  a  revision  of  the  Trustee  Act  is  being  proposed, 
the  occasion  should  be  utilized  to  introduce  the  required  remedial  provision. 

The  conclusion  of  the  Nathan  Committee,  for  its  part,  is  curiously  de- 
featist. There  ought  to  be  a  remedy  if  only  because  the  state  seeks  to  encourage 
philanthropy,  and  the  traps  awaiting  the  would-be  charitable  donor  are  several 
and  subtle.  But,  over  and  above  these  considerations,  the  arguments  of  the 
Committee  are,  to  our  mind,  unconvincing.  To  fear  the  unforeseen  and  the 
unforeseeable,  while  conceding  the  success  of  the  Australian  provisions  in 
practice,  is  a  strangely  unfinished  position  for  the  Committee  to  take  in  its 
final  Report.  And,  as  for  the  argument  that  every  person  is  presumed  to  know 
the  law,  surely  the  subtleties  of  the  legal  definition  of  charity  are  such  that 

92  Nathan  Committee  Report,  supra,  note  41,  para.  533. 

93  Chichester  Diocesan  Fund  v.  Simpson,  supra,  note  25,  and  text  accompanying  note  40, 
supra . 

94  Supra,  note  26. 
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legislative  salvaging  is  justified.  An  unadvised  lay  testator  is  most  unlikely 
to  appreciate  the  legal  gulf  that  separates  "charitable"  and  "worthy",  for 
instance.  The  final  argument,  namely,  that  the  court  is  asked  by  such  legis- 
lation to  determine  what  the  creator  of  the  trust  intended  to  say,  but  did  not 
say,  appears  to  mis-state  what  can  be  observed  in  the  decisions  of  the  Aus- 
tralian and  New  Zealand  courts.  The  courts  are  not  required  by  that  legislation 
to  speculate  on  the  intention  of  the  creator  of  the  trust;  once  the  words  of  the 
instrument  have  been  construed,  and  the  intention  discovered,  it  is  purely  an 
objective  matter  of  whether  the  charitable  can  be  isolated  from  the  non- 
charitable. 


(f)    Conclusions 

In  weighing  these  two  positions,  we  have  concluded  that  Ontario  should 
adopt  remedial  legislation.  We  find  ourselves  in  agreement  with  the  Canadian 
Uniformity  Commissioners  that  there  is  a  real  shortcoming  in  the  law  if  a 
Diplock  litigation  or  an  In  re  Cox  can  occur,  and  thus  frustrate  entirely  a 
charitable  motive  that  society  otherwise  goes  out  of  its  way  to  encourage.95 

We  are  also  of  the  view  that,  if  the  problem  is  to  be  addressed,  a  solution 
must  be  sought  that  meets  the  scope  of  the  problem,  rather  than  one  manifes- 
tation of  it.  Therefore,  we  cannot  support  the  adoption  by  Ontario  of  the 
provision  contained  in  the  Uniform  Wills  Act  as  agreed  upon  by  the  Uniformity 
Commissioners.  We  have  also  discarded  the  English  legislation  of  1954  as  a 
model;  not  only  has  it  proved  obscure  in  meaning,  but  it  is  too  restrictive  as 
to  the  trusts  to  which  it  applies,  and  as  the  years  pass  litigation  to  determine 
its  applicability  will  become  progressively  less.  It  is  to  the  Victoria  model 
that  we  have  finally  turned.96  As  we  have  noted  previously,  it  is  short  and 
simple  in  character,  a  feature  that  we  think  eminently  desirable,  and  since 
1914  a  significant  body  of  case  law  has  been  accumulated  concerning  its 
applicability.  We  agree  with  the  Nathan  Committee  that,  in  practice,  this 
legislation  has  been  successful,  and  we  think  that  in  this  of  all  areas  of  law  a 
body  of  established  procedure  will  be  of  value  in  Ontario.  We  have  decided 
that  the  form  of  that  legislation  as  it  appears  in  the  Western  Australia  Trustees 
Act,  196297  approximates  most  closely  what  we  think  is  necessary.  In  addi- 
tion, we  have  had  the  opportunity  to  benefit  from  the  case  law  and,  accord- 
ingly, to  suggest  some  modifications. 

A  factor  that  any  remedial  legislation  in  Ontario  must  accommodate  is 
section  16  of  the  Perpetuities  Act,9*  a  provision  that  the  Province  enacted  in 
1966,  and  which  is  a  unique  consideration  in  drafting  mixed  purpose  legis- 
lation. As  we  noted  previously,  section  16(1)  states  that  a  trust  for  a  specific 
non-charitable  purpose  is  to  take  effect  as  a  power  to  appoint,  which  the 
trustees  may  exercise  for  up  to  twenty-one  years.  At  the  close  of  the  trust,  or 
at  the  latest  after  twenty-one  years,  the  trust  property  that  remains  dedicated 


95  Supra,  note  48,  at  120-26. 

96  Supra,  note  37,  and  supra,  this  ch.,  sec.  2(d)(i). 

97  Supra,  note  46. . 

98  Supra,  note  21. 
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to  that  purpose  and  is  unexpended  reverts  to  the  settlor  or  testator.  This  means 
that  the  property  passes  to  the  person  or  persons  who  would  have  taken  it  if 
the  trust  had  been  invalid  from  the  beginning.  As  yet,  there  has  been  only 
one  reported  decision  on  the  applicability  of  this  section,  but  that  case,  a 
decision  on  the  equivalent  section  in  the  Alberta  Perpetuities  Act,  contributes 
significantly  to  the  issue  of  what  "specific"  means.  The  Court  concluded  that 
"specific"  means  certain,  in  the  way  that  trust  objects  must  be  certain."  The 
effect  of  this  section,  then,  is  that,  in  Ontario,  the  validity  of  trusts  for  non- 
charitable  purposes  is  not  restricted  to  the  list  of  anomalies  recognized  by  the 
case  law,  but  extends  to  any  purpose  that  can  be  described  as  "specific"  or 
certain. 

The  Commission  is  of  the  view  that,  generally  speaking,  where  a  trust 
for  purposes,  either  inter  vivos  or  testamentary,  and  however  worded,  auth- 
orizes the  trustees  to  apply  the  trust  property  for  non-charitable,  as  well  as 
for  charitable,  purposes,  even  if  the  trustees  could  apply  the  whole  for  the 
non-charitable  purposes,  the  trust  should  not  be  invalid  and  lead  to  the 
reversion  of  the  property  to  the  settlor  or  testator,  as  would  be  the  situation 
if  the  case  law  applied.  Instead,  the  trustees  should  be  able  to  apply  the 
property  to  the  charitable  purposes  only,  as  if  the  trust  terms  had  been  drawn 
in  that  manner. 

Accordingly,  we  recommend  that  a  trust  for  both  non-charitable  and 
charitable  purposes  should  not  be  held  to  be  invalid  for  the  reason  only  that 
it  is  an  imperfect  trust  provision.100  We  further  recommend  that  every  imper- 
fect trust  provision  should  be  construed  and  given  effect  to  as  if  no  application 
of  the  trust  property  or  any  part  thereof  to  or  for  any  non-charitable  purpose 
had  been  or  could  be  construed  to  have  been  authorized.101  For  the  purpose 
of  these  recommendations,  "imperfect  trust  provision"  should  mean  a  trust 
under  which  a  non-charitable  as  well  as  a  charitable  purpose  is  included  or 
could  be  construed  as  being  included  in  the  object  or  objects  of  the  trust  to 
or  for  which  an  application  of  the  trust  property  or  any  part  thereof  is  directed 
or  allowed  by  the  trust. 
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To  this  general  provision  we  would  add  two  qualifications.  The  first  is 
that,  where  a  non-charitable  purpose  is  specific  within  the  meaning  of  section 
16  of  the  Perpetuities  Act,  or  comes  within  the  case  law  list  of  permitted  non- 
charitable  purposes,103  so  that  the  trust  is  valid  for  up  to  twenty-one  years, 


99  Wood  and  Whitebread  v.  The  Queen,  supra,  note  80,  at  281.  Stevenson  L.J.S.C.  was 
"also  mindful"  that  "specific"  means  precise  or  definite.  The  Act  in  question  was  the 
Perpetuties  Act,  S.A.  1972,  c.  121,  s.  20(1),  which  is  almost  identical  to  s.  16  of  the 
Ontario  Act. 


100 
101 
102 
103 


Draft  Bill,  s.  81(2). 

Ibid.,  s.  81(3). 

Ibid.,  s.  81(1). 

These  purpose  trusts  allowable  at  common  law  are  surely  all  "specific"  within  the 
meaning  of  s.  16(1)  of  the  Perpetuities  Act  -  they  would  certainly  satisfy  the  test  in 
Wood  and  Whitebread  v.  The  Queen,  supra,  note  80  -  so  that  the  distinction  between 
non-charitable  purpose  trusts  valid  under  the  common  law  or  by  statute  need  no  longer 
be  made  in  Ontario. 
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the  property  dedicated  to  mixed  purposes  should  be  employed  for  the  non- 
charitable  purpose  for  the  permitted  period  of  time.  However,  we  are  of  the 
view  that  any  property  remaining  after  the  non-charitable  purpose  is  achieved, 
or  after  twenty-one  years  have  expired,  should  not  revert  to  the  settlor  or 
testator's  estate,  but  should  be  expendable  by  the  trustees  upon  the  charitable 
purposes. 

In  the  latter  respect,  we  depart  from  section  1 6(2)  of  the  Perpetuities  Act, 
which  was  designed  to  deal  with  the  trust  that  was  for  non-charitable  purposes 
exclusively.  In  such  a  case,  after  the  expiration  of  the  permitted  duration  of 
the  non-charitable  purpose  under  section  16(  1),  reversion  of  the  remainder  of 
the  fund  to  the  settlor  or  testator  is  justified.  Where,  however,  the  trust  is  for 
mixed  charitable  and  non-charitable  purposes,  the  latter  being  valid  for  a 
period  of  time  under  section  16(1)  of  the  Perpetuities  Act,  we  are  of  the  view 
that,  subject  to  one  exception,  which  we  shall  discuss  next,  the  charitable 
purpose  should  receive  the  benefit  of  any  remainder  of  the  fund  after  the 
expiration  of  the  non-charitable  purpose;  under  our  general  proposal,  the 
charitable  purpose  would  have  received  the  benefit  of  the  entire  fund  had  the 
non-charitable  purpose  been  void  ab  initio.  Accordingly,  we  recommend 
that,  where  under  an  imperfect  trust  provision  property  is  held  on  trust  that 
is  valid  by  virtue  of  section  16(1)  of  the  Perpetuities  Act,  the  non-charitable 
purpose  so  validated  should  be  permitted  for  the  time  period  provided  by  that 
Act;  however,  at  the  end  of  the  permitted  period,  section  16(2)  of  the  Per- 
petuities Act  should  not  apply,  and  any  remaining  property  should  be  dedi- 
cated exclusively  to  the  charitable  purposes  set  forth  in  the  trust  instrument.104 

The  second  qualification  is  that,  where  the  settlor  or  testator  provides 
that  some  part  of  the  trust  property,  whether  or  not  the  amount  is  specified, 
must  be  applied  to  non-charitable  purposes,  the  recommended  statutory  sal- 
vaging power  should  apply  only  to  property  that  is  to  be  employed  for  the 
carrying  out  of  the  charitable  purpose  or  purposes.  The  creator  of  the  trust 
has  made  it  clear  that  he  does  not  wish  to  leave  to  the  discretion  of  his  trustees 
the  matter  of  whether  trust  property  shall  be  applied  to  the  non-charitable 
purposes.  If  he  has  left  it  to  their  discretion,  we  think  that  the  creator  of  the 
trust  can  be  assumed  to  prefer  that  the  whole  trust  property  shall  be  expended 
upon  the  charitable  purposes,  or,  if  the  non-charitable  purpose  is  specific,  on 
that  purpose  for  the  permitted  period  under  the  Perpetuities  Act,  with  any 
remaining  funds  reverting  at  the  end  of  the  period  to  the  charitable  purposes. 
But  that,  in  our  view,  is  the  limit  to  which  his  preference  should  be  assumed. 

Moreover,  where  the  creator  of  the  trust  has  expressly  or  impliedly 
directed  that  the  trustees  apportion  the  trust  property  between  the  charitable 
and  the  non-charitable  purposes,  we  do  not  think  the  proposed  legislation 
should  apply  to  that  portion  of  the  trust  property  that  is  directed  to  be  expended 
upon  the  non-charitable  purposes.  In  relation  to  that  property,  the  present  law 
should  remain  in  place.  That  is,  either  the  property  in  question  reverts  at  once 
to  the  settlor  or  testator,  or  section  16  of  the  Perpetuities  Act  applies  and 
reversion  to  the  creator  of  the  trust  takes  place  at  the  close  of  the  trust,  or  at 
the  latest  after  twenty-one  years.  It  would  make  for  simple  legislation  if  this 


104  Draft  Bill,  s.  81(4). 
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apportionment  direction  could  be  ignored,  but,  as  we  say,  we  do  not  think  an 
expression  of  intention  that  there  be  an  apportionment  should  be  ignored.105 
Even  if  the  non-charitable  purpose  is  not  specific  and  therefore  cannot  be 
pursued  at  all,  we  are  of  the  view  that  the  creator  of  the  trust  is  entitled  to 
have  the  property  specifically  directed  to  be  dedicated  to  that  purpose  revert 
to  him.  Accordingly,  we  recommend  that,  where  under  the  terms  of  an 
imperfect  trust  provision  the  trustees  are  expressly  or  impliedly  directed  to 
apply  a  part  of  the  trust  property  to  or  for  any  non-charitable  purpose,  none 
of  our  recommendations  relating  to  the  application  of  funds  of  imperfect  trust 
provisions  to  charitable  purposes  should  apply,  and  the  existing  law  should 
govern.106 

We  should  also  say  something  of  how  we  propose  to  deal  with  the 
requirement  of  the  Australian  courts  that  there  must  be  some  evidence  of  a 
charitable  intent  on  the  part  of  the  creator  of  the  trust  before  an  imperfect 
trust  provision  will  be  salvaged.  We  prefer  to  remain  silent  on  this  matter. 
We  have  concluded  that  this  is  something  best  left  to  the  courts,  in  part 
because  the  Australian  precedents  provide  a  useful  and  flexible  guide  to  the 
Ontario  courts,  but  mainly  because  any  statutory  language  that  we  can  con- 
ceive threatens  to  introduce  the  very  complexity  and  obscurity  that  we  are 
attempting  to  avoid. 


107 


On  the  other  hand,  we  have  sought  to  define  the  term  "imperfect  trust 
provision",108  which  attempts  to  distinguish  purposes  and  objects.  Every  trust 
must  have  an  object  or  objects,  and  that  object  or  those  objects  may  take  the 
form  of  purposes  (as  opposed  to  persons).  An  object,  as  described  by  the 
trust  instrument,  may  involve  one  or  more  purposes.  Whether  it  does  so  in 
any  particular  case  is  a  question  of  construction,  but  in  distinguishing  objects 
and  purposes  in  the  revised  Act  we  have  tried  to  prevent  the  "single  object" 
approach  from  being  raised.109  Sometimes  the  creator  of  the  trust  may  indeed 
have  only  one  purpose  in  mind,  but  at  other  times  the  description  of  a  single 
trust  object  conceals  two  or  more  purposes.  If  the  purposes  had  been  listed 
by  the  instrument,  the  Victoria  legislation  would  apply;  if  a  single  object  is 
given,  it  may  be  misinterpreted  as  a  single  purpose,  and  the  Act  would  not 
apply.110  We  have  made  an  effort  to  prevent  the  confusion  of  means  and  ends. 

As  to  the  applicability  of  the  proposed  provisions  in  the  revised  Act  to 
trusts  for  mixed  purposes  that  are  already  in  existence  when  the  legislation 
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It  will  be  recalled  that  the  courts  have  resolved  the  ambiguity  of  the  Victoria  provision 
by  deciding  that,  where  purposes  are  limited  by  the  word,  "and",  and  the  construction 
of  meaning  is  that  some  property  is  to  be  allocated  to  each  of  the  purposes,  the  Act 
applies  and  the  whole  property  may  be  applied  to  the  charitable  purposes.  The  New 
Zealand  legislation  itself  clearly  implies  that  this  may  be  done.  We  are  departing  from 
that  policy.  See  supra,  note  60  and  accompanying  text. 

Draft  Bill,  s.  81(5). 

We  have  observed  that,  in  Wood  and  Whitebread  v.  The  Queen,  supra,  note  80,  at  284, 
Stevenson  L.J.S.C.  appears  to  have  assumed  that  some  charitable  intent  must  be  shown. 

Draft  Bill,  s.  81(1).  See  supra,  note  102  and  accompanying  text. 

See  supra,  note  61  and  accompanying  text. 

See  supra,  notes  61-63. 
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takes  effect,  there  are  two  possible  courses  of  action.  Both  are  to  be  found  in 
effect  in  other  Commonwealth  legislation.  One  course  is  to  make  the  legis- 
lation applicable  only  to  trusts  coming  into  effect  after  the  legislation  comes 
into  force.  The  other  course  is  to  make  it  applicable  to  all  mixed  purpose 
trusts,  whenever  they  take  effect,  but  to  provide  that  the  legislation  shall  not 
disturb  any  judicial  judgment  or  order  concerning  such  a  trust,  or  disentitle 
any  person  to  any  property  that  he  has  received  on  the  basis  of  the  invalidity 
of  a  mixed  purpose  trust. 

We  have  concluded  that  the  second  course  of  action  is  preferable.  Even 
if,  for  instance,  there  is  a  testamentary  trust  giving  a  remainder  absolute  in 
trust  for  mixed  purposes,  and  the  life  tenant  is  still  alive  when  the  proposed 
legislation  takes  effect,  we  do  not  see  why  that  legislation  should  not  apply 
to  the  limit.  After  all,  we  are  discussing  a  statutory  salvage  jurisdiction,  and 
we  are  of  the  view  that  the  legislation  should  be  available  wherever  it  can  be 
of  assistance.  Accordingly,  we  recommend  that  the  above  recommendations 
should  apply  to  any  imperfect  trust  provision,  except  an  imperfect  trust 
provision  that,  before  the  revised  Act  comes  into  force,  was  declared  to  be 
invalid  by  a  court  of  competent  jurisdiction,  or  pursuant  to  which  property, 
or  income  arising  from  property,  was  paid  or  conveyed  to,  or  applied  for  the 
benefit  of,  one  or  more  persons  who  would  have  been  entitled  by  reason  of 
the  invalidity  of  the  imperfect  trust  provision.111 

Finally,  we  wish  to  note  two  matters  that  involve  the  interpretation  of  the 
Perpetuities  Act.  As  discussed  previously,  section  16(1)  of  the  Perpetuities 
Act  provides  that  trusts  for  specific  non-charitable  purposes  shall  take  effect 
as  powers  of  appointment  vested  in  the  trustees,  and  pursuant  to  the  Act  shall 
last  no  longer  than  twenty-one  years.112  It  is  not  clear,  however,  whether 
section  16(1)  of  the  Perpetuities  Act  is  for  the  purposes  of  that  Act  only  - 
that  is,  for  the  purpose  of  enforcing  specific  non-charitable  trusts  for  a  max- 
imum period  of  twenty-one  years  -  or  whether  it  means  that  in  all  cases  a 
specific  non-charitable  purpose  is  to  be  construed  as  a  power  and,  therefore, 
as  valid.  In  Wood  and  Whitebread  v.  The  Queen,113  Stevenson  L.J.S.C.  was 
of  the  opinion  that  the  counterpart  of  section  16(1)  in  the  Alberta  Perpetuities 
Act114  was  of  general  application  and  not  limited  to  matters  involving  perpe- 
tuities.115 We  agree  with  this  position  and,  accordingly,  recommend  that  the 
revised  Act  should  provide  that  a  trust  that  is  solely  for  one  or  more  specific 
non-charitable  purposes  takes  effect  as  a  power  for  all  purposes,  except  with 
regard  to  any  purpose  that  is  illegal  or  contrary  to  public  policy.116 

The  second  matter  involves  the  meaning  of  the  term  "specific"  in  section 
16(1)  of  the  Perpetuities  Act.  As  noted  previously,  the  Act  does  not  define 


111  Draft  Bill,  s.  81(6). 

112  See  supra,  note  21  and  accompanying  text. 

113  Supra,  note  80. 

114  R.S.A.  1980,  c.  P-4,  s.  20(1). 

115  Supra,  note  80,  at  280. 

116  Draft  Bill,  s.  82(1). 


453 

the  word  "specific",  although  it  is  clear  that  the  Act  applies  to  all  non- 
charitable  purposes  that  qualify  as  "specific",  and  not  merely  to  those  pur- 
poses that  are  recognized  as  valid  by  the  existing  case  law."7  We  also 
observed  that,  to  date,  only  one  reported  decision  has  dealt  with  the  meaning 
of  the  term  "specific"  in  this  context."8  Stevenson  L.J.S.C.  concluded  in 
Wood  and  Whitebread  v.  The  Queen"9  that  "specific"  in  section  20(1)  of  the 
Alberta  Perpetuities  Act  means  certain,  in  the  way  that  trust  objects  must  be 
certain.120  We  are  of  the  view  that,  for  greater  certainty,  it  would  be  useful 
to  define  the  term  "specific"  for  the  purposes  of  the  Perpetuities  Act  and  the 
provision  of  the  revised  Trustee  Act  that  deals  with  specific  non-charitable 
purpose  trusts.  Accordingly,  we  recommend  that  the  revised  Act  should 
provide  that  a  specific  purpose  under  section  16  of  the  Perpetuities  Act  and 
under  the  revised  Act  means  a  purpose  which,  on  a  proper  construction,  is 
certain  as  the  object  of  a  power. 


121 


3.     REORGANIZATION  AND  VARIATION  OF  CHARITABLE 
TRUSTS 


(a)  Introduction 

Charitable  trusts,  like  charitable  corporations,  may  endure  for  many 
years.  Indeed,  charitable  trusts  are  exempt  from  the  common  law  rule  against 
perpetual  duration  for  the  reason  that  the  property  in  question  has  been 
devoted  by  way  of  the  trust  to  the  public  benefit.122  The  property  no  longer  is 
private,  even  though  it  is  to  be  administered  by  the  private  sector.  It  is  to  be 
expected  then  that  over  the  years  changes  in  the  manner  of  administration  of 
such  trusts  may  become  necessary,  or  at  least  desirable,  and  also  that  the 
purposes,  or  objects,  of  the  trust  may  become  outdated.  The  reasons  for 
which  administrative  changes  may  become  necessary,  or  objects  outdated, 
are  obviously  many,  and  depend  upon  the  factual  circumstances  of  each  trust, 
but  instances  can  be  given  by  way  of  example. 

We  take  first  administration.  The  trustees  may  wish  to  amalgamate  their 
trust  with  another  that  has  the  same  or  similar  purposes;  in  this  way,  through 
greater  investment  possibilities,  access  to  a  more  skilled  support  staff,  or 
combined  facilities,  more  can  be  achieved  than  by  each  trust  "going  it  alone". 
Alternatively,  the  trustees  may  have  decided  that  greater  efficiency  would 
result  from  incorporation  of  the  trust  purposes  as  a  non-profit  corporation,123 
and  the  consequent  transfer  of  the  trust  property  to  this  new  corporation. 


1 17  See  supra,  note  22  and  accompanying  text. 

118  See  supra,  note  99  and  accompanying  text. 

119  Supra,  note  80. 

120  Ibid.,  at  281. 

121  Draft  Bill,  s.  82(2). 

122  See  Waters,  supra,  note  1 ,  at  443  et  seq. 

123  See  Corporations  Act,  R.S.O.  1980,  c.  95,  Part  III,  ss.  1 17-33.  For  the  range  of  activities 
that  may  be  incorporated  as  corporations  without  share  capital,  see  s.  118  of  the  Act. 
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So  far  as  objects  are  concerned,  the  original  objects  of  the  trust  may  have 
been  carried  out  to  the  extent  that  this  can  be  done.  Flood  or  fire  victims,  for 
instance,  may  have  received  all  the  assistance  that  can  usefully  be  given  by 
a  trust  whose  object  was  to  give  relief.  A  contemplated  community  centre 
may  have  been  built.  Alternatively,  through  a  change  in  the  circumstances  in 
the  locality  in  which  the  charitable  trust  operates,  there  may  no  longer  be  a 
need  for  the  provision  or  support  of  the  school  or  place  of  worship  the  creator 
of  the  trust  had  in  mind  and  adopted  as  the  trust  object.  The  school  or  church 
may  have  been  closed,  or,  on  the  other  hand,  so  scaled  down  in  size  of 
operation  that  there  are  available  funds  in  the  trust  that  could  more  usefully 
be  spent  on  other  things  for  the  public's  benefit.  In  such  instances,  a  move 
of  population  from  the  farm  to  the  city,  or  in  pursuit  of  employment  oppor- 
tunities, may  be  the  explanation  for  the  position  in  which  the  trustees  find 
themselves.  But,  today,  zoning  and  subdivision  laws  may  have  the  same 
effect,  causing  areas  to  change  in  character. 

And  this  suggests  another  way  in  which  the  objects  of  charitable  trusts, 
like  those  of  charitable  corporations,  can  be  overtaken  by  the  acts  of  govern- 
ment. Unemployment  insurance  and  social  security  assistance  in  all  parts  of 
Canada  have  now  substantially  diminished  the  kind  of  want  for  which  older 
trusts  for  the  relief  of  poverty  were  often  expressly  designed.  There  is  still, 
of  course,  need,  and  those  with  low  incomes  especially  will  experience  those 
needs,  but  the  help  that  is  required  today  may  differ  from  the  kind  of  relief 
that  the  trustees  are  authorized  by  the  trust  instrument  to  provide.  Indeed, 
governments  at  all  levels  see  their  role  as  being  the  improvement  of  the 
quality  of  life  through  the  programmes  they  introduce,  and  it  may  well  be 
that  the  needs  that  charitable  bodies  can  most  usefully  meet  are  themselves 
gradually  changing  from  decade  to  decade. 

The  necessity  to  reorganize  administrative  aspects  of  a  charitable  trust  or 
to  vary  its  objects  to  ensure  viability  in  contemporary  society  creates  diffi- 
culties, however.  As  the  following  discussion  will  reveal,  the  problem  arises 
from  the  apparent  inadequacy  of  the  jurisdiction  possessed  by  Ontario  courts 
to  authorize  trustees  to  act  administratively  in  ways  that  are  not  permitted  by 
the  trust  instrument,  and  to  expend  the  trust  property  upon  purposes,  or 
objects,  that  are  different  from  those  permitted  by  the  trust  instrument. 

(b)  Present  Law 

(i)     Common  Law 

Since  the  medieval  period,  the  courts  have  fostered  charity  by  encour- 
aging gifts  to  charity  and  by  upholding  charitable  trusts.  As  we  have  seen, 
charitable  trusts  are  permitted  to  endure  for  any  period  of  time,  and  a  gift 
over  to  another  charity  following  a  gift  to  an  initial  charity  may  vest  at  a  time 
beyond  the  end  of  the  perpetuity  period.124  In  both  cases,  the  explanation  is 
that  the  courts  regard  the  property  in  question  to  have  been  dedicated  for  all 
time  to  the  exclusive  benefit  of  the  public. 


124 


See  Morris  and  Leach,  supra,  note  9,  at  188-89. 
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A  charitable  trust  may  satisfy  the  basic  test,  applied  to  all  trusts,  that  the 
trust  objects  must  be  certain,  in  the  sense  that  the  court  knows  who  is  to  be 
benefited  or,  in  the  case  of  the  few  valid  non-charitable  purpose  trusts,  what 
specific  purpose  the  creator  of  the  trust  had  in  mind.  Nevertheless,  in  the  case 
of  charitable  objects,  again  as  we  have  seen,  the  courts  have  been  willing  to 
accept  a  charitable  trust  object  as  certain  if  it  can  be  said  that  at  least  the 
stated  purpose  or  purposes,  however  inexplicit,  are  exclusively  charitable  in 
character.  The  charitable  purpose  is  thus  upheld.  But  the  preservation  of  the 
inexplicit,  albeit  charitable,  purpose  gives  rise  to  difficulty.  How  is  the  trustee 
to  know  exactly  what  he  is  to  do  within  the  legal  sphere  of  charity?  If  the 
trust  instrument  gives  him  a  complete  discretion  to  select  and  support  to  any 
degree  those  charitable  purposes  that  he  chooses,  there  is  no  difficulty.  The 
testator  or  settlor  has  provided  a  mechanism  whereby  the  inexplicit  can 
become  explicit.  But  if  the  trustee  has  merely  a  limited  discretion,  or  no 
discretion  at  all,  he  requires  assistance. 

From  the  earliest  times,  the  courts,  at  first  the  ecclesiastical  courts  and 
later  the  Court  of  Chancery,  gave  this  help.125  The  courts  in  their  administra- 
tive capacity  would  construe  the  intention  of  the  testator  or  settlor,  and  then 
design  a  scheme  whereby  specific  charitable  objects  would  be  supplied,  which 
would  carry  that  intent  into  effect.  The  courts  did  this,  and  continue  to  do  so, 
under  their  inherent  jurisdiction  over  all  trusts.  Pursuant  to  their  inherent 
jurisdiction,  which,  in  this  context  is  known  as  the  scheme-making  power,126 
the  courts  will  supply  the  missing  or  effective  administrative  detail  where  the 
donor's  directions  are  indefinite,  ambiguous,  or  insufficient  concerning  either 
the  specific  objects  he  intends  or  the  mechanics  for  determining  his  intended 
objects,  or  the  intended  manner  in  which  his  objects  are  to  be  attained.  In 
short,  the  courts  will  enable  the  trustees  to  carry  out  their  task  where,  without 
the  court's  help,  that  could  not  otherwise  be  accomplished  because  of  missing 
or  ambiguous  directions  in  the  trust  instrument. 

One  of  the  most  familiar  exercises  of  the  court's  inherent  scheme-making 
jurisdiction  concerns  the  administrative  aspects  of  a  charitable  trust,  and 
occurs  where  the  testator  or  settlor  has  named  a  charitable  institution  but  has 
incorrectly  given  the  name,127  or  where  the  named  institution  has  undergone 
changes  of  its  own  after  the  instrument  of  gift  was  executed  and  before  it 
took  effect.128  In  the  case  of  the  incorrect  naming,  the  court  will  conduct  an 
inquiry  to  determine  which  institution  the  donor  intended  to  benefit.  Where 
the  institution  has  changed  its  name,  or  undergone  a  merger  with  another 
institution,  the  judicial  inquiry  will  determine  whether  the  donor's  named 
institution  can  still  be  identified  in  its  changed  form.  Identifying  the  intended 
beneficiary  is  a  task  the  court  often  has  to  undertake  in  the  construction  of 
wills,  whether  or  not  the  beneficiary  is  a  charitable  cause  or  an  institution, 
and  there  is  no  doubt  that  the  identifying  of  intended  charitable  institutions  is 


125  For  an  account  of  the  historic  role  of  the  courts,  see  Jones,  History  of  the  Law  of  Charity, 
1532-1827(1969). 

126  See,  further,  Waters,  supra,  note  1,  at  515-22. 

127  Re  Clapper  (1910),  2  O.W.N.  Ill  (H.C.J. ),  and  Re  Hogle,  [1939JO.R.  425  (H.C.J.). 

128  See,  for  example,  Re  Stewart  ( 1958),  13  D.L.R.  (2d)  654  (B.C.S.C),  at  657,  and  Re 
OgilvyandOgilvy,  [1952J  O.W.N.  625,  [1953]  1  D.L.R.  44  (H.C.J. ). 
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closely  related  to  this  task.  The  inherent  jurisdiction  of  the  court  to  deal  with 
defective  administrative  details  of  a  charitable  trust,  such  as  the  identification 
problem,  and  to  provide  a  broad  range  of  remedial  measures129  must  be 
distinguished  from  a  second  aspect  of  the  court's  inherent  scheme-making 
jurisdiction,  namely,  the  exercise  of  the  cy-pres  jurisdiction 


130 


The  so-called  cy-pres  jurisdiction  authorizes  the  judicial  making  of  a 
scheme  that  varies  the  object  or  objects  stipulated  by  the  testator  or  settlor  in 
the  trust  instrument.131  The  donor's  intentions  are  clear  enough,  but,  when 
the  instrument  of  gift  takes  effect,  either  his  stated  object  is  impossible  or 
impracticable,  or,  at  a  later  stage,  after  his  resources  have  been  applied  to 
the  charitable  purpose,  further  or  continued  application  of  the  funds  for  that 
purpose  becomes  impossible  or  impracticable.  The  first  situation  is  known  in 
law  as  initial  impossibility  or  impracticability,  and  the  second  circumstance 
as  supervening  impossibility  or  impracticability.132 

However,  in  addition  to  the  presence  of  the  requisite  impossibility  or 
impracticability,  there  is  an  added  requirement  where  the  problem  is  one  of 
initial  impossibility  or  impracticability.  In  order  for  the  court  to  exercise  the 
cy-pres  power  in  this  instance,  the  testator  or  settlor  must  have  had  a  general 
charitable  intent.  It  must  be  evident  that  the  donor  intended  to  do  more  than 
benefit  the  particular  charitable  purpose  he  has  described;  in  other  words,  the 
particular  charitable  purpose  must  have  been  intended  as  a  mere  means 
towards  the  end  of  dedicating  his  property  to  charitable  work  at  large  of  that 
kind  -  for  example,  the  advancement  of  education  generally,  where  he  named 
a  specific  educational  institution  in  the  instrument  -  or  to  charity  of  any  kind. 
The  explanation  for  this  requirement  of  a  general  charitable  intent  is  sensible 
enough.  Before  the  court  will  apply  the  donated  property  to  a  purpose  other 
than  that  which  the  donor  has  named,  it  must  be  convinced  that  the  donor 
did,  indeed,  intend  a  gift  to  charity  at  large.  A  reversion  of  the  property  to 
the  settlor  or  the  testator's  estate  will  be  ordered  if  he  had  only  the  stated 
object,  albeit  a  charitable  object,  in  mind,  and  that  object  cannot  be  imple- 
mented.133 

"Cy-pres"  is  Norman  French  for  "as  near  as  possible".  Accordingly, 
provided  that  the  requirements  of  an  initial  impossibility  or  impracticability, 


129  See  Waters,  supra,  note  1,  at  515-18. 

130  As  Waters  points  out,  "a  scheme  is  not  necessarily,  or  even  generally,  a  scheme  for  the 
application  of  property  cy-pres".  Citing  Re  Robinson,  [1931]  2  Ch.  122,  at  128-29,  for 
this  proposition,  Waters  notes  that  "[i]n  Canadian  decisions  this  fact  seems  often  to  be 
overlooked.  The  courts  appear  often  to  take  the  view  that  all  schemes  are  cy-pres." 
Waters  cites  Re  Roberts  ( 195 8),  26  W.W.R.  196  (Alia.  S.C.,  App.  Div.),  as  an  example 
of  this  latter  statement,  which  case,  in  his  view,  involved  a  non-cy-pres  scheme:  see 
Waters,  supra,  note  1,  at  516. 

131  For  a  comprehensive  description  of  the  cy-pres  doctrine,  see  Keeton  and  Sheridan, 
supra,  note  33,  ch.  XIV. 

132  See  Waters,  supra,  note  1,  at  522-34. 

3  Ontario  courts  have  sometimes  required  a  general  charitable  intent  even  though  the 
impossibility  or  impracticability  is  only  supervening:  see  Re  Fitzgibbon  (1922),  51 
O.L.R.  500,  69  D.L.R.  524  (H.C.  Div.);  Re  Harding  (1904),  4  O.W.R.  316  (H.C.J. ); 
and  Re  Wright,  [1938]  O.W.N.  136  (C.A.).  For  critical  comment,  see  Waters,  supra, 
note  1,  at  531.  Kelly  J.,  in  Re  McDougall,  [1939]  O.W.N.  64  (H.C. J.),  did  not  accept 
the  views  of  the  earlier  courts  on  this  matter. 
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together  with  a  general  charitable  intent,  are  shown,  or  a  supervening  impos- 
sibility or  impracticability  can  be  established,  the  court  will  draw  up  a  scheme 
applying  the  trust  property  to  purposes  that  can  be  carried  out  and  that  are  as 
near  as  possible  to  those  intended  by  the  creator  of  the  trust. 


u 


"Impossibility1'  and  "impracticability",  as  terms  of  art,  have  never  been 
defined  by  the  courts.  Possibly  this  is  because  the  courts  have  not  been  willing 
to  risk  circumscribing  their  jurisdiction  in  an  area  where  the  fact  situations 
that  can  come  before  the  courts  are  infinitely  various.  But,  whatever  the 
explanation,  and  although  the  terms  are  judicially  created,  common  law  courts 
can  be  observed  to  have  taken  a  restricted  view  of  what  can  be  done.  Impos- 
sibility occurs  where  the  trust  object  cannot  be  carried  out,  as,  for  instance, 
where  a  named  institution  ceased  to  exist  in  the  testator's  lifetime,135  or  where 
it  cannot  be  discovered  which  existing  institution  of  several  the  testator 
intended  when  he  stated  a  name  that  is  evidently  incorrect.136  This  aspect  of 
the  jurisdiction  is  confined  to  situations  where  the  carrying  out  of  the  stated 
object  is  literally  impossible.  In  many  instances,  the  application  of  the  donor's 
funds  for  the  object  intended  is  possible,  but  demonstrably  those  funds  could 
be  employed  more  effectively  for  another  object,  something  that  is  not  un- 
related, but  that  represents  contemporary  need.  The  contemporary  object  may 
embrace  the  donor's  stated  object,  or  represent  an  "up-dating"  of  the  chari- 
table endeavour  that  he  was  anxious  to  support. 

It  might  be  thought  that  the  courts  would  achieve  this  modernization 
process,  as  well  as  the  adaptation  of  any  charitable  trust  object  to  prevailing 
circumstances,  through  the  alternative  criterion  of  impracticability,  but  such 
has  not  proved  to  be  the  case.  Impracticability  has  been  seen  as  something 
akin  to  impossibility:  although  the  trust  creator's  object  can  be  carried  out, 
the  circumstances  in  which  he  conceived  of  his  gift  must  have  totally  changed. 
He  may  have  provided  funds  for  the  building  of  a  church,  and  on  his  death 
the  community  he  had  intended  to  benefit  has  acquired  a  totally  adequate 
church,137  or  he  may  have  bequeathed  funds  for  the  erection  of  a  senior 
citizens'  residence,  but  on  his  death  the  funds,  sufficient  when  the  instrument 
was  executed,  are  now  obviously  insufficient.138  Impracticability,  in  other 
words,  does  not  extend  to  the  situation  where,  although  the  donor's  funds 
can  still  be  applied  to  his  chosen  object,  it  now  makes  better  sense  to  apply 
those  funds  to  a  different,  yet  related,  object. 

Aside  from  impossibility  or  impracticability,  cy-pres  application  of  the 
trust  property  is  also  possible  where  the  funds  or  income  of  an  established 
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If  a  charitable  corporation  is  wound  up,  its  undisposed  of  property  at  the  date  of 
dissolution  will  be  forfeited  to  the  Crown  {Corporations  Act,  R.S.O.  1980,  c.  95, 
s.  322),  and  the  Crown  traditionally  has  allowed  cx-pres  application  of  such  property: 
see  In  re  Slevin,  11891]  2  Ch.  236  (C.A.).  See,  also.  Waters,  supra,  note  1 ,  at  522. 


135 

136 

137 


See  Re  Ogilvy  and  Ogilvy,  supra,  note  128. 

See  Re  Johnston,  [1968]  1  O.R.  483.  66  D.L.R.  (2d)  688  (H.C.J.). 
See  Re  Schneckenburger  ( 1931),  40  O.W.N.  210  (H.C.J. ). 
38  See  ReMcFeei  1929),  37  O.W.N.  266  (H.C.  Div.). 
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trust  become  surplus  to  its  needs.  This  situation  arises  most  particularly  in 
the  case  of  public  appeals.139 

For  instance,  from  time  to  time  in  every  society  accidents  and  natural 
disasters  occur  which  cause  loss  of  life  or  property  damage.  In  circumstances 
of  this  kind,  an  appeal  may  be  made  to  the  public  to  contribute  funds  for  the 
relief  of  the  victims  of  the  accident  or  disaster  in  question.  Alternatively,  an 
appeal  may  be  launched  for  funds  so  that  a  particular  project  can  be  carried 
out,  such  as  the  provision  of  a  community  facility.  The  funds  contributed  in 
such  instances  are  held  by  trustees,  and  the  trustees  expend  the  funds  upon 
the  proclaimed  purposes.  Such  funds  may  be  assembled  in  a  number  of  ways. 
Gifts  may  be  made  directly  to  the  trustees,  either  under  the  name  of  the 
particular  donor  or  anonymously,  but  funds  may  also  be  assembled  by  vol- 
untary agents  who,  in  a  variety  of  ways,  have  collected  moneys,  in  each  case 
small  in  amount,  from  a  large  number  of  donors. 

Additionally,  events  such  as  entertainments  may  be  held,  or  articles 
voluntarily  given  are  sold  by  organizers,  and,  in  each  instance,  the  proceeds 
are  donated  to  the  appeal  trustees.  The  important  point  for  present  purposes 
is  that  the  great  majority  of  donors  are  later  unidentifiable.  Therefore,  should 
a  surplus  of  funds  remain  after  the  purposes  of  the  trust  have  been  carried 
out,  or,  more  rarely,  should  none  of  the  fund  be  needed  because,  for  instance, 
governmentally  supplied  funds  or  the  proceeds  of  insurance  policies  have 
become  available,  or  the  project  in  question  cannot  be  carried  out,  the  question 
arises  whether  an  application  can  be  made  to  the  court  for  a  cy-pres  scheme. 

Under  the  case  law,  it  is  not  clear  whether  a  general  charitable  intent 
needs  to  be  established.  The  authorities  are  divided,  but  it  is  arguable  that 
such  an  intent  on  behalf  of  each  donor  is  necessary,  not  only  where  there  is 
an  initial  impossibility  or  impracticability,  that  is,  where  none  of  the  assem- 
bled funds  can  be  spent,  but  also  where  there  is  a  supervening  impossibility 
or  impracticability,  that  is,  where  a  surplus  remains.140  It  is  not  difficult  to 
appreciate  that,  where  such  an  intent  must  be  shown  before  a  scheme  may  be 
made,  insuperable  problems  may  arise  in  the  case  of  public  appeals.  If  a  court 
is  of  the  view  that  the  objects  of  a  particular  public  appeal  are  specific  in 
nature,  the  inference  is  that  donors  may  well  have  had  only  a  specific  chari- 
table intent,  or  to  put  it  another  way,  intended  their  moneys  to  be  returned  if 
the  assembled  funds  could  not  be  used  for  the  stated  objects  of  the  appeal. 
Another  court  might  take  the  view  that,  although  the  object  of  the  trust  was 
particular,  anonymous  donors  must  be  taken  to  have  intended  to  part  with 
their  money  absolutely,  and,  therefore,  to  have  had  a  general  charitable  intent. 
In  the  latter  event,  a  cy-pres  scheme  may  be  made,  but  in  the  former  a 
stalemate  will  result.  Moneys  cannot  be  returned  to  persons  who  cannot 


139 


140 


See,  further.  Waters,  supra,  note  1 ,  at  53 1-34,  and  Cracknell,  Law  Relating  to  Charities 
(1973),  at  138-41. 

Two  English  authorities  apparently  decided  that  such  an  intent  is  necessary  before  a  cy- 
pres application  can  be  granted  in  the  case  of  surplus  funds:  see  In  re  Welsh  Hospital 
(Net ley)  Fund,  [1921]  1  Ch.  655,  and  In  re  North  Devon  and  West  Somerset  Relief 
Funds  Trusts,  [1953]  1  W.L.R.  1260,  [1953]  2  All  E.R.  1032  (Ch.  D.).  But  this  is  a 
distinctly  minority  view:  see,  further,  Hanbury  and  Maudsley,  Modern  Equity  ( 1 1th  ed. , 
1981),  at  512,  and  Cracknell,  supra,  note  139,  at  140. 
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establish  that  they  were  donors,  which  will  be  the  case  where  there  was 
anonymity  in  giving. 

While  Canadian  courts  have  sometimes  been  less  strict  in  the  application 
of  the  cy-pres  power  than  the  courts  in  England,  to  a  certain  extent  the  courts 
feel  bound  by  the  intention  of  the  donor.  On  occasion,  the  courts  have  varied 
the  original  object  to  a  degree  that  would  surely  have  shocked  the  donor,141 
but,  in  the  main,  courts  have  attempted  to  name  objects  that  literally  are  as 
near  as  possible  to  the  letter  of  the  donor's  stated  object.  That  intention  has 
been  more  than  a  lodestar  to  the  courts;  it  has  been  the  pilot  steering  the 
courts  to  the  variations  to  which  they  have  come. 

Two  features  of  the  judicial  scheme-making  power  have  therefore  become 
evident.  First,  the  limits  of  the  power,  whether  in  its  general  nature  or  its  cy- 
pres form,  being  judge-made,  inevitably  lack  a  definite  character.  In  other 
words,  it  is  difficult  to  be  precise  whether  the  courts  have,  or  will  assume,  a 
jurisdiction  in  particular  circumstances  that  are  in  any  way  borderline.142 
Secondly,  the  scope  of  charitable  objects  is  so  wide,  and  the  different  char- 
acter of  those  objects  such,  that  the  individuality  of  each  application  to  the 
courts  is  an  inevitable  outcome.  And  judicial  minds  can  honestly  differ  about 
whether  the  court's  jurisdiction  can  be  exercised,  or  ought  to  be  exercised, 
in  differing  circumstances. 

(ii)     Statutory  Reform 

a.     England 

One  of  the  principal  reasons  for  the  appointment  of  the  committee  under 
Lord  Nathan  in  1950143  in  England  was  the  widely  felt  concern  for  the  number 
of  charitable  trusts  whose  objects  were  capable  of  variation  only  so  far  as  the 
existing  judicial  scheme-making  power  permitted.  The  cy-pres  power  was 
seen  as  too  limited. 144  Many  trusts  existed  that  were  not  covered  by  the  wider 
statutory  scheme-making  powers  conferred  upon  the  courts,  the  Charity  Com- 
missioners, and  the  Ministry  of  Education  and  Science  by  the  nineteenth- 
century  Charitable  Trusts  Acts,  1853- 1860145  and  the  Endowed  Schools  Acts.146 
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See,  for  example,  Da  Costa  v.  De  Pas  (1754),  Amb.  228,  27  E.R.  150.  The  testator, 
who  was  Jewish,  left  money  for  the  instruction  of  persons  in  the  Jewish  faith.  At  the 
time  in  England,  this  was  an  unlawful  purpose,  and  the  funds  were  applied  for  the 
support  of  a  hospital  for  foundling  children,  and  their  instruction  in  Christianity. 

142  In  one  English  case,  In  re  Dominion  Students'  Hall  Trust,  [1947]  Ch.  183,  the  Court 
approved  a  cy-pres  scheme  that  omitted  a  term  in  the  instrument  of  gift  that  imported  a 
colour  bar.  How  far  is  such  a  term  "impracticable"  as  opposed  to  being  undesirable? 
Human  rights  legislation  would  today  render  such  a  term  illegal,  and  thus  make  that 
trust  term  "impossible". 

Nathan  Committee  Report,  supra,  note  41 . 

Ibid.,  para.  110. 

145  Prior  to  the  English  Charitable  Trusts  Act,  1853,  16  &  17  Vict.,  c.  137,  the  power  to 
make  schemes  for  the  administration  of  charitable  trusts  was  still  vested  exclusively  in 
the  Court  of  Chancery.  Since  that  time,  the  courts  and  various  administrative  agencies 
in  their  respective  areas  of  operation  have  exercised  the  power  concurrently.  In  Canadian 
jurisdictions,  the  power  is  still  exclusive  to  the  courts. 

146  See  Waters,  supra,  note  1 ,  at  515. 
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The  latter  Acts  were  particularly  notable  because  they  permitted  schemes  to 
be  made  and  put  into  effect  before  the  educational  trust  objects  in  question 
were  impracticable  of  execution  in  the  common  law  sense.  But  these  trusts 
were  significantly  less  in  number  than  those  other  charitable  trusts  -  some 
80,000  -  that  were  still  capable  of  variation  by  the  common  law  cy-pres 
power  alone.  The  Nathan  Committee  concluded147  that  "with  the  extension  of 
public  social  services,  and  with  changes  in  standards  and  ways  of  life  and 
with  shifts  of  population  to  relatively  under-endowed  areas,  the  need  for 
relaxation  of  the  strictness  of  the  [cy-pres]  doctrine  in  favour  of  all  charitable 
trusts  is  now  urgent". 

The  Nathan  Committee  also  made  recommendations  concerning  what 
should  be  done.  In  its  view,  the  wide  scheme-making  powers  conferred  upon 
the  Secretary  of  State  under  the  Educational  Endowments  (Scotland)  Acts, 
1882-1 946, l48  were  superior  to  any  powers  conferred  upon  English  authorities 
for  English  charities,  and  the  Committee  adopted  the  Scottish  powers  as  the 
basis  of  its  recommendations.  Broadly  stated,  the  Nathan  Committee  consid- 
ered that,  if  charitable  trust  objects  were  outdated  and  the  funds  were  not 
serving  contemporary  society  as  effectively  as  they  might,  those  objects 
should  be  capable  of  variation  before  they  became  "impracticable".  The 
Committee  rejected  any  legislative  specification  of  the  alternative  employ- 
ment to  which  trust  funds  might  be  applied,  as  these  specifications  might 
themselves  be  overtaken  by  time  and  change.149 

Instead,  the  Nathan  Committee  recommended  generalized  legislation, 
which  would  require  trustees  to  initiate,  and  the  relevant  English  scheme- 
making  authority  to  come  forward  with,  schemes  for  the  variation  of  trust 
objects  in  a  broadly  defined  set  of  circumstances  that  would  clarify,  or  add 
to,  the  existing  circumstances  in  which  the  cy-pres  power  might  be  invoked. 
The  trustees  and  the  authorities  would  be  required  by  the  proposed  legislation 
to  have  in  mind  a  series  of  considerations,  including  the  interests  of  the 
locality  or  community  that  the  trust  in  question  was  serving,  and  the  possi- 
bility of  effecting  greater  efficiency  by  grouping,  amalgamating  or  combining 
trusts  with  similar  purposes.  Where  trusts  were  brought  together  in  this  way, 
the  scheme  would  set  out  common  purposes  for  the  combined  trust  property. 
Overall,  the  persons  drafting  schemes  would  be  required  to  consider  the  public 
interest,  existing  conditions,  and  -  something  that  the  Committee  underlined 
-  "the  spirit  of  the  intention  of  the  founders". 


150 


With  this  last  consideration,  the  new  scheme-making  power  would  avoid 
the  restriction  of  the  common  law  cy-pres  variations,  but  retain  a  concern  for 
the  general  aims  that  the  founder  or  founders  of  the  charitable  trust  had  in 
mind.  In  this  way,  the  authorities  and  the  courts  would  no  longer,  as  under 
the  cy-pres  doctrine,  be  searching  for  objects  that  would  come  close  to  a 


147  Nathan  Committee  Report,  supra,  note  41 ,  para.  119. 

148  Ibid.,  ch.  9. 

149  Ibid.,  paras.  319  and  93. 

150  Ibid.,  paras.  322  and  365(c). 


461 

founder's  intention,  which  could  have  become  totally  outdated;151  nor  would 
the  possibility  exist  of  prolonged  and  expensive  litigation  concerning  the 
proper  construction  of  the  original  trust  instrument.  On  the  other  hand,  a 
continuing  concern  for  the  spirit  of  the  original  intentions  would  allay  fears 
that  tampering  with  the  original  objects  might  adversely  affect  the  willingness 
of  members  of  society  to  donate  their  property  to  charity,  or  that  later  varia- 
tions would  do  violence  to  the  trust  objects  selected  initially.  The  Committee 
was  of  the  view  that  its  recommendations  struck  a  fair  balance  between  these 
concerns  and  the  need  for  wider  judicial  scheme-making  powers. 

The  Nathan  Committee  reported  in  1952,  and  its  proposals  were  enacted 
generally  in  the  Charities  Act,  1960. I52  Its  recommendations  on  the  scheme- 
making  power  were  enacted  in  section  13  of  the  Act,  which  provides,  in  part, 
as  follows: 

13. — (1)  Subject  to  subsection  (2)  below,  the  circumstances  in  which  the 
original  purposes  of  a  charitable  gift  can  be  altered  to  allow  the  property  given 
or  part  of  it  to  be  applied  cy-pres  shall  be  as  follows:  - 

(a)  where  the  original  purposes,  in  whole  or  in  part,  - 

(i)  have  been  as  far  as  may  be  fulfilled;  or 

(ii)  cannot  be  carried  out,  or  not  according  to  the  directions  given  and 
to  the  spirit  of  the  gift;  or 

(b)  where  the  original  purposes  provide  a  use  for  part  only  of  the  property 
available  by  virtue  of  the  gift;  or 

(c)  where  the  property  available  by  virtue  of  the  gift  and  other  property 
applicable  for  similar  purposes  can  be  more  effectively  used  in  con- 
junction, and  to  that  end  can  suitably,  regard  being  had  to  the  spirit  of 
the  gift,  be  made  applicable  to  common  purposes;  or 

(d)  where  the  original  purposes  were  laid  down  by  reference  to  an  area 
which  then  was  but  has  since  ceased  to  be  a  unit  for  some  other  purpose, 
or  by  reference  to  a  class  of  persons  or  to  an  area  which  has  for  any 
reason  since  ceased  to  be  suitable,  regard  being  had  to  the  spirit  of  the 
gift,  or  to  be  practical  in  administering  the  gift;  or 

(e)  where  the  original  purposes,  in  whole  or  in  part,  have,  since  they  were 
laid  down,  - 

(i)  been  adequately  provided  for  by  other  means;  or 

(ii)  ceased,  as  being  useless  or  harmful  to  the  community  or  for  other 
reasons,  to  be  in  law  charitable;  or 

(iii)  ceased  in  any  other  way  to  provide  a  suitable  and  effective  method 
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For  example,  the  redemption  of  British  slaves  in  Turkey  or  Barbary:  see  Att.-Gen.  v. 
The  Ironmongers'  Co.  (1841),  Cr.  &  Ph.  208,  41  E.R.  469,  affd  (1844),  CI.  &  Fin. 
908,  8  E.R.  983. 

Supra,  note  69. 
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of  using  the  property  available  by  virtue  of  the  gift,  regard  being  had 
to  the  spirit  of  the  gift. 

Section  13  expands  the  common  law  cy-pres  jurisdiction,  it  does  not  replace 
it;  indeed,  section  13(2)  is  careful  to  state  that  general  charitable  intent  is  still 
required  where  it  is  a  requirement  of  the  case  law.  However,  section  13(1) 
lists  eight  types  of  circumstance  to  which  the  jurisdiction  shall  now  extend, 
and  at  least  six  of  these  permit  cy-pres  application  of  trust  property  where  it 
was  not  previously  possible.  The  remaining  two  instances  appear  to  be  a 
clarification  of  the  existing  jurisdiction.153 

Perhaps  the  wisest  and  most  significant  of  the  new  circumstances  is  that 
contained  in  section  13(l)(^)(iii),  which  permits  a  cy-pres  scheme  "where  the 
original  purposes,  in  whole  or  in  part,  have,  since  they  were  laid  down  .  .  . 
ceased  in  any  other  way  to  provide  a  suitable  and  effective  method  of  using 
the  property  available  by  virtue  of  the  gift,  regard  being  had  to  the  spirit  of 
the  gift".  It  would  seem  from  English  commentaries154  since  the  passage  of 
the  Act  that  the  limits  of  this  last  provision  have  yet  to  be  discovered.  Another 
highlight  of  the  section,  and  perhaps  the  most  interesting  provision,  is  that 
trustees  are  now  under  an  actual  duty  to  see  that  trust  property  is  applied  cy- 
pres, "where  the  case  permits  and  requires".155 

To  place  these  changes  in  context,  the  central  aim  of  the  Charities  Act, 
I960  is  four- fold:  to  bring  about  the  modernization  of  a  single  charitable 
trust's  activities;  to  harmonize  the  operations  of  all  charitable  trusts;  to  provide 
a  mechanism  for  securing  the  continuity  of  such  modernization  and  harmo- 
nization; and  to  dovetail  private  giving  and  charitable  work  with  the  publicly 
funded  social  services. 

Finally,  we  should  refer  to  the  matter  of  public  appeals  and  unexpended 
funds.  When  the  Charities  Act,  I960  was  before  Parliament,  a  clause  was 
introduced  to  solve  the  problem  created  by  public  appeals.  Section  14  of  the 
Act  provides  that,  where  property  is  given  for  "specific  charitable  purposes"156 
by  persons  who  cannot  be  identified  or  found,  or  who  have  executed  a  written 
disclaimer  of  the  right  to  have  the  property  returned,  the  property  in  question 
may  be  applied  cy-pres.  The  section  specifies  that,  whether  there  is  identifi- 
ability  shall  be  determined  on  the  basis  of  the  results  of  such  advertisements 
and  inquiries  as  are  reasonable.  It  then  provides  that,  where  that  procedure 
would  be  unlikely  to  establish  the  identity  of  donors,  whether  a  scheme  may 
be  made  of  the  property  in  question  depends  upon  the  amount  of,  and  manner 


153  For  comment  on  section  13(1),  see  Hill,  A  Guide  for  Charity'  Trustees  (1966),  at  74-76; 
Tudor  on  Charities,  supra,  note  9,  at  352-53;  and  Cracknell,  supra,  note  139,  at  142  et 
seq. 

154  See,  for  example.  Hill,  supra,  note  153. 

155  Charities  Act,  1960,  supra,  note  69,  s.  13(5).  Under  s.  18(6)  of  the  Act,  the  Charity 
Commissioners  are  enabled  to  request  the  Home  Secretary  to  refer  the  matter  to  them- 
selves where,  in  their  view,  trustees  have  unreasonably  refused  or  neglected  to  apply  to 
the  Commission  for  a  scheme. 

156  The  section  is  discussed  in  Cracknell,  supra,  note  139,  at  144-46. 
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in  which,  property  was  given.  Where  identification  is  most  unlikely,157  cy- 
pres application  is  as  of  right,  but  in  other  cases158  it  is  at  the  discretion  of 
the  court.  Essentially,  the  section  abolishes  the  need  for  proof  of  general 
charitable  intent  in  the  case  of  unexpended  funds  following  public  appeals, 
but  proceeds  on  the  basis  that  unused  moneys  should  be  returned,  not  only  to 
donors  who  are  identifiable  and  traceable  but  to  certain  donors  who,  it  would 
appear,  are  not  readily  within  that  description.  Only  the  property  donated  by 
the  remaining  donors  may  be  applied  cy-pres. 

b.     Australia  and  New  Zealand 

Of  the  Australian  states,  Western  Australia159  and  Victoria160  each  have  a 
statutory  broadening  of  the  common  law  cy-pres  power  comparable  to  the 
statutory  provisions  in  England.  In  two  other  states,  legislation  of  limited 
form  affecting  the  cy-pres  jurisdiction  has  been  enacted,  but  every  state  has 
some  statutory  provision  that  deals  with  the  administrative  aspect  of  charitable 
trusts.161 

A  scheme,  as  we  have  seen,  is  an  administrative  plan,  either  supplying 
certainty  of  administrative  means  and  trust  objects,  or  varying  original  or 
substituted  objects  where  the  trust  cannot  otherwise  operate,  and  this  historic 
distinction  continues  to  be  made  in  Australia.  As  to  the  variation  of  trust 
objects,  New  South  Wales  has  legislated  for  "dormant  funds",162  and  Queens- 
land makes  provision  for  funds  raised  by  public  collection.163  Western  Aus- 
tralia, however,  has  put  the  cy-pres  jurisdiction  largely  on  a  statutory  basis, 
as  in  England,  except  that  the  legislation  expressly  excludes  the  distinction 
between  a  general  and  a  particular  charitable  intent. 

Victoria,  too,  has  broadened  the  scope  of  cy-pres  schemes.  Section  63(2) 
of  the  Religious  Successory  and  Charitable  Trusts  Act  1958,  which  applies 
to  a  wide  range  of  trusts,  provides  that  trustees  may  apply  to  the  Supreme 
Court  of  Victoria,  with  the  Attorney  General  as  party  to  the  application,  for 
leave  to  expend  the  trust  property  in  question  upon  "such  further  purposes  as 
are  necessary  or  desirable  in  order  to  carry  out  the  purposes  of  the  trust  or  to 
make  them  fully  effective".  The  Supreme  Court  may  also  authorize  further 
powers  which  "are  incidental  to  the  carrying  out  of"  the  original  purposes. 
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With  regard  to  the  administrative  machinery  of  the  charitable  trust,  not 
only  have  all  the  Australian  jurisdictions  retained  the  general  scheme-making 


157  For  example,  where  the  funds  have  been  collected  by  street  or  door-to-door  solicitations, 
or  tickets  have  been  sold  for  entertainments. 

158  The  Act  gives  no  definition  or  examples  of  these  cases. 

159  Charitable  Trusts  Act,  1962,  W.  Austl.  Acts  1962,  No.  82,  s.  7. 

160  Religious  Successors  and  Charitable  Trusts  Act  1958,  Vict.  Stat.    1958,  No.  6357, 
s.  63. 

161  See,  further,  Meagher  and  Gummow,  supra,  note  5,  at  200-04. 

162  Dormant  Funds  Act,  1942,  Pub.  Acts  N.S.W.  1824-1957,  No.  25. 

163  Charitable  Funds  Acts,  1958  to  1964,  Queensl.  Stat.  1964,  No.  40. 

164  Supra,  note  160,  s.  63(2)(a). 
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power,  derived  from  the  ecclesiastical  and  Chancery  courts  in  England, 
whereby  missing  elements  may  be  supplied  and  ambiguities  clarified,  but  the 
statutes  complement  this  power.  The  Australian  courts  are  enabled  by  the 
enactment,  in  each  of  the  states,  of  legislation  akin  to  the  English  Charities 
Procedure  Act165  to  confer  added  administrative  powers  upon  trustees,  and  to 
approve  the  carrying  out  by  trustees  of  administrative  acts  that  are  necessary 
or  desirable,  but  not  authorized  by  the  trust  instrument. 

However,  as  the  Nathan  Committee  in  England  said,166  there  are  limita- 
tions upon  the  jurisdiction  conferred  by  the  Charities  Procedure  Act,  princi- 
pally that  it  is  restricted  to  actions  between  trustees  and  the  objects  of  the 
trust.  And,  in  fact,  Australian  charitable  trustees  apparently  take  advantage 
of  the  general  statutory  power  of  the  courts  under  the  particular  state  trustee 
legislation  to  enlarge  administrative  powers  -  a  power  that  is  exercisable  in 
relation  to  all  trusts,  and  that  permits  the  addition  of  trustee  powers  where  a 
case  is  shown.167  This  power  is  familiar  in  common  law  Canada,  having  been 
adopted  from  the  English  Trustee  Act,  1925,  and  we  have  already  recom- 
mended its  adoption  in  Ontario.168  However,  the  power  of  the  courts  under 
the  trustee  legislation  and  under  the  Charities  Procedure  Act  are  not  identical. 
The  jurisdiction  under  the  trustee  legislation  does  not  enable  the  courts  to 
draw  up  a  cy-pres  scheme,  while,  under  the  Charities  Procedure  Act  and  its 
equivalents,  the  courts  may  either  enlarge  the  administrative  powers  of  the 
charitable  trustees  or  direct  a  cy-pres  scheme. 

The  scheme-making  powers  contained  in  the  Western  Australia  legisla- 
tion, the  Charitable  Trusts  Act,  1962,  is,  in  fact,  adopted  from  the  New 
Zealand  Charitable  Trusts  Act  1957.169  Section  32  of  the  New  Zealand  Act 
applies  to  all  charitable  trustees,  and  permits  the  Supreme  Court  to  approve 
a  scheme  for  new  charitable  purposes  -  which  need  no  longer  be  "as  near  as 
possible"  to  the  original  purposes  -  where  it  is  "impossible  or  impracticable 
or  inexpedient"  to  carry  out  the  given  purpose,  or  the  property  available  is 
inadequate,  or  the  purpose  has  already  been  carried  out,  or  the  purpose  is 
"illegal  or  useless  or  uncertain".  The  section  also  provides  for  the  authoriza- 
tion of  an  alternative  application  of  funds  that  are  surplus  to  the  needs  of  the 
trust  purposes. 

In  all  these  instances,  the  court  under  the  New  Zealand  legislation  is  to 
proceed  "whether  or  not  there  is  any  general  charitable  intent".170  Although 
the  reasons  for  this  provision  are  understandable,  it  is  unfortunate  that  section 


165  The  Charities  Procedure  Act,  1812,  commonly  known  as  Sir  Samuel  Romilly's  Act, 
was  passed  in  England  in  1812,  52  Geo.  3,  c.  101  (U.K.).  For  the  equivalent  legislation 
in  each  of  the  Australian  states,  see  Meagher  and  Gummow,  supra,  note  5,  at  200-03. 

166  Nathan  Committee  Report,  supra,  note  41 ,  para.  78. 

167  See  Meagher  and  Gummow,  supra,  note  5,  at  202,  for  the  relevant  legislative  provisions. 

168  See,  supra,  ch.  4,  sec.  3(e),  and  Draft  Bill,  s.  63. 

169  Charitable  Trusts  Act  1957,  supra,  note  45.  Indeed,  the  draftsmen  of  the  English 
Charities  Act,  1960  may  also  have  benefited  from  this  legislation.  See  Kelly  (ed.), 
Garrow  and  Kelly's  Law  of  Trusts  and  Trustees  (5th  ed.,  1982),  at  163-68,  for  a  full 
account  of  the  New  Zealand  Act. 

170  Charitable  Trusts  Act  1957,  supra,  note  45,  s.  32(1). 
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32(3)  also  provides  that  the  section  shall  not  operate  where  "in  accordance 
with  any  rule  of  law  the  intended  gift  thereof  would  otherwise  lapse  or  fail", 
and  the  property  not  be  applicable  to  charitable  purposes.  Gifts  for  specific 
charitable  institutions  "lapse  or  fair  if  the  institution  in  question  ceases  to 
exist  before  the  instrument  of  gift  takes  effect,  and  the  language  of  the 
instrument  reveals  that  the  intention  of  the  donor  was  to  benefit  only  that 
particular  institution.  If,  on  the  other  hand,  he  can  be  shown  to  have  selected 
the  institution  as  a  mere  instance  of  the  kind  of  charitable  activity  he  wished 
to  promote  -  that  he  had  a  general  charitable  intent  -  then  the  gift  does  not 
lapse,  but  may  be  applied  cy-pres  to  other  charitable  purposes.171  Section  32, 
like  section  7  of  the  Western  Australia  Charitable  Trusts  Act,  1962,  does  not 
appear  to  have  any  solution  to  this  internal  contradiction. 

Section  33  of  New  Zealand's  Charitable  Trusts  Act  1957  provides  for 
the  administration  of  charitable  trusts.  Where  the  administration  would  be 
facilitated  "by  extending  or  varying  the  powers  of  the  trustees  or  by  prescrib- 
ing or  varying  the  mode  of  administering  the  trust",  the  powers  of  the  trustees 
may  be  extended  or  varied.  Sections  34  to  37  of  the  Act  provide  that  the 
trustees  must  prepare  a  scheme,  which  must  secure  the  approval  of  the 
Attorney  General,  and  that  the  trustees  may  then  apply  to  the  Supreme  Court 
for  approval.  The  proposed  scheme  has  to  be  filed  with  the  Court,  and  public 
inspection  is  available  without  payment  of  a  fee.  Notice  of  the  application  to 
the  Court  must  be  advertised  not  less  than  one  month  before  the  hearing,  and 
any  person  may  oppose  the  scheme  on  the  giving  of  seven  days'  notice.  The 
Western  Australia  legislation  adopts  these  provisions  as  well.172 

Section  33  was  a  new  provision  in  the  New  Zealand  Charitable  Trusts 
Act  1957,  and  it  is  not  without  significance  that  in  the  same  year,  under  the 
Trustee  Act  1956,  a  novel  statutory  power  "to  rearrange  trusts"  came  into 
effect.173  Moreover,  in  1960  New  Zealand  repealed  this  provision,  replacing 
it  with  a  new  power  to  vary  trusts,  which  is  almost  identical  to  the  Ontario 
Variation  of  Trusts  Act.114  This  Act,  it  will  be  recalled,  applies  to  all  private 
trusts  and  extends  to  the  Supreme  Court  a  similar  power  to  add  or  vary 
administrative  powers.  It  is  also  interesting  that,  whereas  the  Variation  of 
Trusts  Act  enables  the  Court  to  vary  or  revoke  any  object,  or  beneficial 
interest,  of  a  private  trust,  provided  only  that  it  is  a  variation  or  revocation 
that  benefits  enumerated  classes  or  beneficiaries,  New  Zealand  would  appear 
to  have  considered  it  inappropriate  to  authorize  the  amendment  of  charitable 
trust  objects  with  the  conferment  upon  the  courts  of  a  similar  broad  power. 
Instead,  the  existing  cy-pres  power  is  merely  extended,  although  to  a  consid- 
erable degree;  specific  additional  circumstances  are  set  out  in  which  a  cy-pres 
scheme  may  be  ordered. 


171  See  Garrow  and  Kelly's  Law  of  Trusts  and  Trustees,  supra,  note  169,  at  172-73. 

172  Charitable  Trusts  Act,  J 962,  supra,  note  159,  ss.  8-12.  Sections  13-19  add  further 
provisions  concerning  scheme-making. 

173  Trustee  Act  1956,  Repr.  Stat.  N.Z.  1977,  No.  61,  s.  64(2),  which  came  into  force  on 
January  1 ,  1957.  See,  also,  Hamilton,  "The  Trustee  Act,  1956"  (1957),  33  N.Z. L.J.  7, 
at  8-9. 

174  Trustee  Amendment  Act  I960,  Stat.  N.Z.  1960,  No.  101,  s.  9,  adding  a  new  s.  64A  to 
the  Trustee  Act  1956. 
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It  would  be  interesting  to  know  why,  in  1957,  this  was  done,  and  why, 
after  1960,  the  judicial  powers  with  respect  to  public  trusts  were  not  brought 
into  line  with  judicial  powers  relating  to  private  trusts.  The  effect,  however, 
is  that,  whereas  an  arrangement  may  be  put  before  the  court  varying  or 
revoking  any  aspect  of  a  private  trust,  the  objects  of  a  public,  or  charitable, 
trust  can  only  be  changed  or  replaced  within  the  scope  of  section  32  of  the 
Charitable  Trusts  Act  J  957 ',175  while  administrative  powers  may  be  extended 
or  altered  by  the  broadly  worded  judicial  power  under  section  33  of  that  Act. 

With  respect  to  the  issue  of  public  appeals  and  unexpended  funds,  leg- 
islation in  three  Australian  states,176  and  in  New  Zealand,  provides,  wholly 
or  partly,  for  this  problem.  The  New  Zealand  Charitable  Trusts  Act  J  957 
contains  three  distinct  features.177  First,  although  the  terms  of  the  public 
appeal  trust  must  be  charitable,  section  38  of  the  Act  enumerates  eleven 
factual  situations  with  which  public  appeals  tend  to  be  concerned,  and  pro- 
vides that  these  shall  be  charitable  for  the  purposes  of  the  Act,  whether  or 
not  the  case  law  would  lead  to  the  same  outcome.  Secondly,  in  approving 
any  scheme,  the  courts  are  not  to  be  concerned  with  particular  or  general 
charitable  intent.  This  is  made  irrelevant  by  section  40  of  the  Act.  Under 
section  49,  any  donor  who  can  establish  the  fact  and  amount  of  his  gift  may 
recover  the  whole  or  the  unexpended  part,  less  a  deduction  for  the  reasonable 
expenses  of  the  appeal  that  have  yet  to  be  paid. 

The  Act  authorizes  the  approval  of  schemes  for  the  employment  of 
unexpended  funds,  enumerates  in  section  40  the  circumstances  in  which  this 
may  be  done,  but  introduces  the  contributors  to  the  fund  as  those  who  decide 
upon  the  terms  of  the  scheme,  whether  the  proposed  scheme  contains  new 
provisions  for  the  administration  of  the  fund  or  new  trust  purposes.  After 
advertising  for  other  contributors,178  and  including  his  proposals  in  the  ad- 
vertisement, any  contributor  may  convene  a  meeting  of  the  donors  at  which 
the  proposals  will  be  discussed.  Provided  there  has  been  similar  advertise- 
ment, any  contributor  may  put  forward  his  own  proposals,  and,  finally,  the 
proposals  in  toto  are  voted  upon.  The  contributors  then  appoint  a  committee, 
which  formulates  a  scheme  on  the  basis  of  the  successful  proposals.  The 
scheme  is  forwarded  to  the  Attorney-General,  and  after  his  approval  is  ob- 
tained, with  or  without  amendment,  the  scheme  goes  into  effect.  In  other 
words,  the  approval  of  the  Attorney-General  is  as  efficacious  as  that  of  the 
courts.  Only  in  the  case  of  trusts  with  funds  less  than  £200, 179  or  where  more 
than  five  years  have  passed  since  the  contributions  were  made,  may  the 


175  New  objects  need  no  longer  be  "as  near  as  possible"  to  the  original  purposes,  however, 
and  the  section  attempts  to  remove  the  distinction  between  particular  and  general  chari- 
table intent,  which  is  the  other  characteristic  of  the  inherent  cy-pres  jurisdiction. 

176  New  South  Wales  Dormant  Funds  Act,  1 942,  supra,  note  162;  Western  Australia 
Charitable  Collections  Act,  1946,  W.  Austl.  Acts,  1946,  No.  33;  and  Queensland 
Charitable  Funds  Acts,  1958  to  1964,  supra,  note  163. 

177  Charitable  Trusts  Act  1957 ,  supra,  note  169,  ss.  38-50.  See  Garrow  and  Kelly's  Law 
of  Trusts  and  Trustees,  supra,  note  169,  at  166-67. 

178  A  claims  contributor  will  decide  from  the  evidence  who  was  a  contributor:  see  Charitable 
Trusts  Act  1957,  supra,  note  45,  s.  45(a)  and  (b). 

179  This  amount  is  now  expressed  in  N.Z.  dollars. 
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Attorney-General  permit  the  formulation  of  a  scheme  without  a  meeting  of 
the  contributors.180 

The  provisions  of  the  New  Zealand  Act  that  set  out  what  shall  be  done 
in  the  case  of  public  appeals  are  lengthy  and  detailed,  but  there  is  an  unequi- 
vocal adoption  of  the  principle  that  those  who  give  to  an  appeal  should  decide 
how  unexpended  funds  are  to  be  spent.  The  difficulty  with  these  provisions 
seems  to  be  that  many  bona  fide  contributors  will  be  unable  to  satisfy  the 
claims  committee,  set  up  at  the  meeting,  that  they  were  donors  to  the  fund. 
This  would  appear  to  include  all  those  who  gave  anonymously,  whether  in 
large  or  small  amounts,  and  such  persons  may  have  contributed  the  greater 
part  of  the  fund. 


(c)   Alternatives  for  Reform 

In  any  statutory  reform  of  the  law  concerning  the  variation  and  reorgan- 
ization of  charitable  trusts  in  Ontario,  there  would  appear  to  be  two  alternative 
ways  in  which  the  law  might  be  changed. 

The  first  approach  would  be  for  statute  to  enable  the  courts  to  enlarge  or 
vary  the  administrative  powers  that  the  trust  instrument  confers  upon  the 
trustees,  and,  for  the  purpose  of  implementing  such  a  change,  section  33  of 
the  New  Zealand  Charitable  Trusts  Act  1957  would  appear  to  be  a  totally 
satisfactory  model.  As  to  the  variation  of  charitable  trust  objects,  that  is,  the 
purpose  or  purposes  that  the  trustees  are  to  pursue,  statute  could  enumerate 
the  circumstances  in  which  such  a  variation  might  be  made.  This  is  the 
approach  of  the  Charities  Act,  1960,  in  England,  and  also  of  the  Charitable 
Trusts  Act  1957  in  New  Zealand,  which,  as  we  have  seen,  was  adopted  later 
in  Western  Australia. 

The  result  of  a  change  along  these  lines  would  be  that,  in  order  to  vary 
the  administrative  and  management  powers  of  the  trustees,  the  courts  would 
possess  an  authority  that  would  be  as  extensive  and  shortly  expressed  as  that 
to  be  found  for  private  trusts  in  the  Variation  of  Trusts  Act.  No  need  would 
arise  for  the  courts  to  fall  back  on  any  authority  that  is  conferred  upon  the 
courts  by  the  trustee  legislation,  and  this  is  what  the  New  Zealand  and  Western 
Australia  charity  legislation  achieves.  The  powers  contained  in  trustee  legis- 
lation are  essentially  designed  for  private  trusts,  or  trusts  with  human  bene- 
ficiaries, as  opposed  to  purposes. 

So  far  as  the  variation  of  charitable  trust  objects  is  concerned,  the  change 
would  take  the  form  of  an  extension  of  the  time-honoured  cy-pres  scheme- 
making  power.  Apart  from  making  such  an  extension,  however,  the  English 
legislation  expressly  retains  the  case  law,  which  includes  the  need,  in  the 
circumstances  that  we  have  discussed,  of  a  general  charitable  intent.  The 
New  Zealand  and  Western  Australia  legislation  is  less  certain  about  the  degree 
to  which  it  wishes  to  retain  the  characteristics  of  the  case  law  cy-pres  juris- 
diction, as  can  be  seen  in  the  ambiguity  of  the  provisions  concerning  general 


180  The  Charitable  Trusts  Act  1957,  supra,  note  45,  ss.  42-50,  sets  out  the  provisions 
described  in  this  paragraph. 
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charitable  intent.  However,  although  this  legislation  makes  a  determined 
effort  to  discard  the  technicalities  of  the  cy-pres  power,  and  in  particular  the 
need  to  select  purposes  as  close  as  possible  to  the  original,  these  statutory 
innovations  are  clearly  conceived  in  the  mould  of  the  cy-pres  power.  None 
of  this  legislation  is  prepared  to  allow  variation  of  charitable  trust  objects 
wherever  and  whenever  the  court  considers  it  necessary  or  desirable,  and  to 
leave  it  at  that.  In  this  sense,  the  Victoria  legislation  is  broader  in  the  authority 
that  it  confers  upon  the  courts,  although  otherwise  narrower  in  scope  as  to 
the  charitable  trusts  to  which  it  applies.181  In  general,  then,  the  courts  in  these 
jurisdictions  have  a  more  extensive  and  simply  stated  power  to  vary  objects 
when  they  are  concerned  with  private  trusts  and  are  acting  under  their  re- 
spective Variation  of  Trusts  Acts. 

The  second  approach  that  the  statute  might  take  would  be  to  confer  an 
authority  upon  the  courts  to  make  any  variation  of  objects  or  enlargement  of 
trustee  administrative  powers,  and  to  do  so  whenever  the  courts  consider  it 
necessary  or  desirable.  To  date,  no  jurisdiction  appears  to  have  gone  this  far, 
but  for  public,  or  charitable,  trusts  it  would  seem  to  be  the  logical  counterpart 
of  the  authority  that  variation  of  trusts  legislation  creates  for  private  trusts. 

(d)  Conclusions 

In  our  view,  any  choice  for  reform  must  be  governed  largely  by  the  nature 
of  charitable  trusts  in  Ontario,  and  the  customary  modes  of  charitable  giving. 
Charitable  trusts  and  corporations  in  Ontario,  as  in  the  other  provinces  of 
Canada,  have  neither  the  age  nor  the  infinite  variety  of  charitable  trusts  in 
England  and  Wales.  There,  the  hand  of  history  lies  heavy,  stretching  back 
over  four  centuries  to  the  Tudor  period,  and  beyond  that  in  the  case  of  many 
trusts,  including  those  associated  with  colleges,  cathedrals  and  churches,  to 
origins  in  the  twelfth  century.  The  multitude  of  these  trusts  is  extraordinary, 
reflecting  every  stage  in,  and  facet  of,  the  social,  religious,  economic,  and 
national  evolution  of  English  and  Welsh  life  over  the  centuries.  Indeed,  their 
number  and  variety  were  not  known  until  registration  began  in  the  nineteenth 
century,  and  even  then  it  was  many  decades  before  the  Charity  Commission- 
ers could  reasonably  estimate  that  they  had  discovered  them  all,  so  small  in 
funds  and  local  in  character  were  many  of  the  trusts. 


182 


Inevitably,  the  earliest  charitable  trusts  in  Ontario  date  back  for  all  prac- 
ticable purposes  to  the  first  half  of  the  nineteenth  century.  The  opening  up  of 
a  new  country  from  virgin  lands  gave  Canadian  charitable  trusts  and  corpo- 
rations a  simpler  and  more  similar  character,  the  one  to  another.  Religious 
charities  have  always  predominated  in  number,  a  characteristic  of  charity 
associated  with  the  prime  convictions  of  so  many  immigrants  and  settlers  of 
European  origin,  and  Canada  has  never  possessed  anywhere  near  the  variety 
of  trusts  that  in  England  and  Wales  fall  into  the  miscellaneous  fourth  category 


181  Religious  Successor}'  and  Charitable  Trusts  Act  J 958,  supra,  note  160,  s.  19. 

182  Professor  Gareth  Jones  has  written  a  vivid  account  of  the  development  of  the  law  of 
charity  in  England  from  the  fall  of  Sir  Thomas  More  (1532)  to  the  beginnings  of  the 
emergence  of  the  modern  system  and  law  in  1830,  the  dawn  of  the  great  Liberal  reform 
movement:  see,  supra,  note  125. 
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of  charitable  trusts  whose  only  real  theme  is  the  benefit  of  the  public  or  a 
section  thereof.  In  short,  a  smaller  population,  a  history  of  more  recent  origin, 
and  a  different  structure  of  society  caused  by  the  early  shared  experience  of 
pioneering,  had  produced  by  the  time  of  the  First  World  War  a  smaller  and 
less  varied  scene  of  charitable  activity,  although  the  same  law  of  charity 
applied  in  Canada  as  in  England. 

Then  came  taxation  and  relief  for  charities.  Succession  duty  was  first 
levied  in  1892,  and  federal  income  tax  commenced  in  1917.  From  this  latter 
date,  however,  as  we  have  previously  noted,  relief  was  given,  not  as  in 
England  to  outright  gifts  and  gifts  by  way  of  trust  to  charitable  purposes,  but 
to  charitable  institutions  and  thus  to  gifts  to  such  institutions.183  As  a  conse- 
quence, such  was  the  increasing  importance  of  tax  and  duty  relief  after  the 
1914-18  War,  that  the  focus  of  charitable  activity  became  the  institution.  In 
1967,  registration  of  such  an  institution  as  a  charity  with  the  Department  of 
National  Revenue  was  made  a  requirement  before  the  Department  would 
permit  donors  to  deduct  from  income  their  gifts  during  the  taxation  year  to 
the  charitable  institution.  Today,  whether  or  not  an  institution  receives  new 
gifts,  registration  and  annual  returns  to  Revenue  Canada  are  necessary  before 
a  charity  can  receive  relief  from  taxation  on  its  own  income  generated  by  the 
investment  of  its  capital. 

Charities  that  are  incorporated  may  freely  amend  their  articles  of  asso- 
ciation in  order  that  their  activities,  both  as  to  purposes  and  as  to  manner  of 
operation,  are  kept  abreast  of  the  needs  of  the  time,  but  charitable  trusts  must 
look  to  an  inadequate  law  of  charity,  which  is  a  provincial  matter,  for  the 
facility  to  amend.  In  our  view,  what  is  called  for  is  a  simple  and  expeditious 
mode  of  amendment,  which  keeps  the  cost  of  such  a  change  to  a  minimum, 
while  protecting  the  public  interest  in  the  permitted  modes  of  expenditure  of 
charitable  funds  and  in  the  use  of  real  property  in  the  ownership  of  charities, 
by  the  surveillance  of  a  public  official  in  addition  to  that  of  the  courts.  The 
public  official  would  keep  all  variation  and  enlargement  of  trustee  powers 
under  review,  while  the  court,  assisted  by  the  public  official,  would  be 
concerned  with  the  individual  applications  for  amendment  that  are  brought 
before  it. 

We  have  observed  also  that,  although  the  law  of  charity,  as  developed 
by  the  courts  in  England,  has  been  and  continues  to  be  applied  in  Ontario, 
the  legal  profession  in  Canada  appears  less  attracted  to  the  minutiae  and  the 
commonly  admitted  technicalities  of  the  law  of  charity  than  is  the  case  in 
England.  We  hasten  to  add  that  this  comment  is  not,  nor  is  it  intended  as,  a 
criticism  of  the  approach  taken  in  either  country.  Either  approach  in  our  view 
is  defensible.  It  is  merely  that,  against  the  background  of  the  different  and 
simpler  circumstances  in  this  country,  the  profession  in  Canada  evidently 


183  See,  for  example,  Waters,  supra,  note  1 ,  at  454.  The  first  succession  duty  relief  was  for 
gifts  for  charitable  "purposes".  As  a  result  of  the  language  of  the  federal  1917  legislation 
(The  Income  War  Tax  Act,  S.C.  1917,  c.  28),  levying  an  income  tax,  Ontario  followed 
suit  and  granted  relief  from  succession  duty  for  gifts  to  charitable  organizations,  until 
succession  duty  was  abolished  in  Ontario  in  1979  by  The  Succession  Duty  Repeal  Act, 
1979,  S.O.  1979,  c.  20. 
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sees  less  need  for  the  many  nice  distinctions  that  have  developed  in  English 
charity  law. 

We  have  therefore  concluded  that,  in  principle,  the  second  of  the  alter- 
native policies  that  we  outlined  previously  is  more  appropriate  for  Ontario. 
Nonetheless,  we  would  add  some  features  to  a  policy  that,  as  it  stands,  would 
extend  to  the  courts  a  complete  freedom  to  vary  charitable  trust  terms,  in- 
cluding trust  objects,  and  to  enlarge  trustee  administrative  powers,  as  the 
court  thinks  fit.  We  think  that,  given  the  fact  that  considerable  funds  and 
property  may  be  involved,  and  that  the  public  has  a  legitimate  interest  in  the 
fate  of  funds  and  land  that  have  been  dedicated  exclusively  to  the  public,  as 
opposed  to  any  private,  benefit,  some  guidance  should  be  offered  to  the  courts 
concerning  what  sorts  of  change  the  legislature  has  in  mind.  We  also  consider 
it  important,  as  did  the  Nathan  Committee  in  England  before  us,  that  would- 
be  donors  as  members  of  the  public  should  not  be  made  apprehensive  that 
their  intentions  may  be  totally  ignored  at  some  later  stage  when  trustees  and 
others  form  the  view  that  the  donated  property  could  usefully  be  expended, 
or  even  administered,  in  different  ways.  Once  property  is  alienated  by  a 
donor,  he  has  no  further  legal  interest  in  it,  but,  in  our  view,  it  would  be 
undesirable  for  the  legislature  to  act  in  such  a  way  as  might  adversely  affect 
the  springs  of  charity. 

The  proposals  that  we  make  would  confer  upon  the  courts  a  simply 
expressed  and  broad  power  both  to  amend  the  administrative  provisions  of 
charitable  trusts,  including  permitting  the  amalgamation  or  incorporation  of 
trusts,  and  to  vary  trust  objects.  We  would  retain,  however,  the  existing 
concept  that  the  jurisdiction  comes  into  existence  where,  in  the  view  of  the 
court,  any  impossibility  or  impracticability  in  carrying  out  the  donor's  instruc- 
tions has  occurred.  We  would  add  to  these  criteria,  "or  any  other  difficulty", 
in  order  to  release  the  court  from  any  restricted  interpretation  that  case  law 
has  placed  upon  the  words  impracticable  and  impossible.  Accordingly,  we 
recommend  that,  upon  application  by  the  trustees  of  a  charitable  trust,  or,  in 
the  absence  of  such  trustees,  by  the  personal  representatives  of  a  testamentary 
donor,  the  court  should  be  able  to  amend,  replace,  delete  or  otherwise  vary 
any  term  of  the  trust,  or  to  enlarge  the  powers  of  the  trustees  to  administer 
the  trust,  if  the  court  finds  that  any  impracticability,  impossibility,  or  other 
difficulty  has  arisen,  whenever  it  arose,  that  hinders  or  prevents  the  carrying 
out  of  the  intention  of  the  terms  of  the  trust. I84 

In  addition,  we  believe  that  it  should  be  possible  to  obtain  a  variation  or 
an  enlargement  of  powers  where  this  would  assist  the  trustees  to  carry  out 
the  general  intention  of  the  donor.  Since  gifts  to  charity  in  Ontario,  as  in 
Canada  at  large,  will,  in  the  great  majority  of  cases,  be  made  to  organizations 
already  registered  as  charities,  the  problem  is  essentially  one  of  access  to  the 
courts  by  trustees  of  existing  charitable  trusts  for  the  purpose  of  securing  the 
variation  of  terms  and  the  enlargement  of  powers.  It  is  in  these  applications 
in  particular  that  we  think  the  general  intention  of  the  donor  or  donors  should 
be  the  guiding  principle,  although  obviously  it  would  be  possible  to  obtain  a 
variation  or  enlargement  of  powers  under  our  previous  recommendation  where 


184 


Draft  Bill,  s.  76(l)(a). 
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the  named  institution  never  existed,  or  has  gone  out  of  existence  prior  to  the 
instrument  of  gift  taking  effect.  The  donor's  general  intention  would  extend 
to  cover  "the  spirit  of  the  gift",  a  term  that,  it  will  be  recalled,  is  used  in 
section  13(1)  of  the  Charities  Act,  I960  in  England.  Accordingly,  we  rec- 
ommend that  the  court  should  be  able  to  amend,  replace,  delete  or  otherwise 
vary  any  term  of  a  trust  or  to  enlarge  the  powers  of  the  trustees  to  administer 
the  trust  where  it  finds  that  a  variation  of  the  terms  of  the  trust  or  an  enlarge- 
ment of  the  powers  of  the  trustees  would  facilitate  the  carrying  out  of  the 
intent  of  the  terms  of  the  trust.185 

When  a  variation  of  objects  is  to  be  made,  we  are  of  the  view  that  the 
common  law  requirements  for  a  cy-pres  scheme,  namely,  the  existence  of  a 
general  charitable  intent  where  there  is  initial  impossiblity  or  impracticability, 
and  a  choice  of  new  objects  that  are  as  close  as  possible  to  the  original 
purposes,  should  be  relaxed  significantly.  This  is  the  policy  adopted  by  the 
New  Zealand  and  Western  Australia  Charitable  Trusts  Acts,  and  we  agree 
with  that  policy.  Construction  actions  to  discover  whether  the  donor  had  a 
particular  or  general  charitable  intent  have  led  to  prolonged  and  expensive 
litigation,  as  the  reported  cases  show,  and  the  necessity  of  selecting  varied 
objects  that  are  as  close  as  possible  to  the  donor's  own  purposes  can  hamper 
the  application  of  charitable  funds  to  contemporary  needs.  We  would  abolish 
the  former  requirement,  saving  only  a  gift  over  or  a  reversion  where  the  donor 
has  expressly  set  out  such  an  intention  in  the  trust  instrument,186  and  modify 
the  latter  by  permitting  the  court  to  approve  or  select  substituted  objects  that 
are  as  close  as  is  practicable  or  reasonable  to  the  objects  being  varied. 

Such  modification  does  not  go  as  far  as  the  New  Zealand  and  Western 
Australia  legislation,  which  permits  any  substituted  objects  provided  they  are 
charitable.  We  do  not  think  a  gift  for  the  relief  of  pain  and  suffering,  for 
instance,  should  be  directed  into  another  head  of  charity,  such  as  the  advance- 
ment of  religion,  if  the  general  intention,  that  is,  the  donor's  chosen  field  of 
charitable  activity,  can  be  honoured.  The  guidance  to  the  court  that  we 
propose  is  the  selection  of  a  substituted  object  that  is  as  close  to  the  existing 
purpose  as  is  practicable,  or,  given  the  case  law  limitations  on  that  word, 
reasonable  in  the  circumstances  at  the  time  of  the  application  to  the  court. 
We  think  this  is  an  acceptable  legislative  course,  given  the  need  for  flexibility 
and,  at  the  same  time,  our  desire  not  to  cause  apprehension  to  would-be 
charitable  donors. 

Accordingly,  we  recommend  that,  for  the  purposes  of  any  variation  of 
any  term  of  a  charitable  trust,  it  should  be  irrelevant  whether  the  donor  had 
a  particular  or  general  charitable  intent.  However,  where  an  instrument  of 
gift  expressly  provides  for  a  gift  over  or  a  reversion  in  the  event  of  the  lapse 
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Ibid.,  s.  76(1 )(/?).  The  Commission  considered,  but  rejected,  the  possibility  of  making 
specific  reference  in  the  provision  in  the  revised  Act  dealing  with  variation  of  charitable 
trusts  to  trusts  by  way  of  endowment.  We  concluded  that  such  trusts,  and  the  problems 
raised  by  such  cases  as  Halifax  School  for  the  Blind  v.  Chipman,  \  1937]  S.C.R.  196, 
[1937]  3  D.L.R.  9,  And  Re  Bell  (1980-81),  7  E.T.R.  129  (Ont.).  should  be  dealt  with 
as  part  of  a  general  review  of  the  law  of  charity. 

Such  a  gift  over  or  reversion  can  only  be  valid,  of  course,  where  it  satisfies  the  require- 
ments of  the  perpetuity  rule,  including  the  Perpetuities  Act.  supra,  note  21 . 
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or  other  failure  of  a  charitable  object,  the  gift  over  or  reversion,  if  otherwise 
valid,  should  take  effect.187  Moreover,  we  recommend  that,  for  the  purpose 
of  a  variation,  the  court  should  be  required  to  approve  or  select  one  or  more 
purposes  as  close  as  is  practicable  or  reasonable  to  the  original  or  previously 
varied  purpose  or  purposes.188 

With  respect  to  public  appeals  and  unexpended  funds,  we  have  not  been 
persuaded  that  Ontario  should  adopt  provisions  modelled  upon  either  those 
of  the  Charities  Act,  J 960  in  England,  or  those  of  the  New  Zealand  or 
Australian  legislation.  It  seems  to  us  that,  although  the  English  provision 
simplifies  matters  by  abolishing  the  need  for  proof  of  a  general  charitable 
intent,  it  then  carries  the  right  of  contributors  to  the  return  of  their  gifts  to 
such  a  length  that  this  appears  to  become  the  principal  concern  of  the  provi- 
sion. Cy-pres  application  is  only  possible  where  discovery  of  the  donor  is 
clearly  impossible,  or  where  the  court  in  its  discretion  considers  a  donor  to 
be  not  reasonably  identifiable.  We  also  doubt  whether  the  attendant  complex- 
ity of  this  provision  would  be  welcomed  in  Ontario. 

As  for  the  New  Zealand  legislation,  which  we  earlier  considered,  this 
introduces  the  attractive  idea  of  allowing  the  donors  themselves  to  propose 
cy-pres  application  of  unexpendable  funds.  However,  it  would  appear  that 
excluded  from  this  procedure  are  all  but  the  donors  who  can  prove  they  were 
donors,  and  this  obviously  favours  the  named  corporate  donor  and  the  gift  by 
way  of  a  cheque  over  the  many  other  donors  and  ways  in  which  contributions 
may  have  been  made.  With  this  outcome  much  of  the  attraction  of  the  idea 
disappears.189 

However,  we  favour  the  notion  that  all  funds  raised  as  the  result  of  a 
public  appeal,  that  is,  whether  or  not  the  original  objects  of  the  trust  are 
charitable,  should  be  capable  of  being  applied  to  alternative  purposes  or  in 
other  ways.190  We  would  merely  require  that  the  alternative,  or  substituted, 
terms  be  charitable,  so  that,  otherwise,  charity  continues  to  be  the  exclusive 
framework  of  public  benefit.  In  this  way,  we  would  recognize  in  an  appeal 
to  the  public,  and  the  public's  response,  the  element  of  public  concern  that 
society  should  foster,  whether  or  not  the  objects  of  the  contemplated  trust  are 
in  law  charitable.  Accordingly,  we  recommend  that,  where  as  a  result  of  an 
appeal  to  the  public  for  support  of  any  one  or  more  objects,  whether  charitable 
or  otherwise,  any  property  is  held  by  trustees  for  such  object  or  objects,  our 
previous  recommendations  concerning  the  variation  of  charitable  trusts  should 
apply,  except  that  the  object  or  objects  when  varied  by  the  court  should  be 


187  Draft  Bill,  s.  76(2)(a). 

188  lbid.,s.  16(2)(b). 

189  Although  in  Canada,  if  the  cause  of  the  appeal  is  charitable,  it  is  likely  that  most  direct 
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donors  will  acquire  and  retain  tax-deductible  receipts. 

We  would  thus  avoid  the  inapplicability  of  s.  13  of  the  English  Act  to  a  case  like  Re 
Gillingham  Bus  Disaster  Fund,  supra,  note  7 1 ,  because  of  a  direction  to  expend  part  of 
the  funds  on  non-charitable  purposes.  Such  inapplicability  also  seems  likely  with  the 
New  Zealand  and  Western  Australia  legislation,  save  insofar  as  any  trust  instrument  is 
made  exclusively  charitable  by  the  statutory  power  of  saving  imperfect  trust  provisions. 
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exclusively  charitable.191  Accordingly,  the  distinction  between  particular  and 
general  charitable  intent  in  the  context  of  public  appeals  would  be  abolished. 
The  logic  of  this  abolition,  as  we  see  it,  is  that,  as  a  general  rule,  funds 
donated  by  a  donor  for  a  charitable  purpose  would  not  subsequently  be 
returnable. 

However,  as  we  have  said  before,  if  recovery  is  what  a  donor  wants,  we 
have  no  desire  to  prevent  him  from  recovering  the  property  he  has  donated 
where  the  existing  law  permits  him  such  a  recovery.  We  would  merely  require 
the  donor  to  record  his  name  as  a  donor,  and  to  express  his  intention  in  writing 
at  the  time  of  executing  his  will  or  otherwise  making  the  gift  that,  in  the  event 
of  his  chosen  purpose  failing,  or  his  chosen  institution  lapsing,  the  property 
that  he  has  donated,  or  the  unexpended  portion  of  it,  less  any  reasonable 
deduction  towards  the  trustees1  expenses  in  connection  with  the  donation, 
shall  be  returned  to  him.  In  other  words,  any  resulting  trust  must  be  express;192 
none  will  be  implied.  We  think  this  is  a  reasonable  solution  to  the  problem 
experienced  in  all  jurisdictions  that  have  attempted  to  legislate  for  surplus 
funds. 

Accordingly,  we  recommend  that  the  revised  Act  should  provide  that,  if 
a  donor  is  identifiable  and  if  he  indicated  in  writing  at  the  time  he  made  the 
donation  that,  in  the  event  of  an  inability  on  the  part  of  the  trustees  to  expend 
the  trust  property  upon  the  one  or  more  objects  of  the  trust,  his  donation,  or 
the  unexpended  portion  thereof,  should  be  returned  to  him,  the  trustees  should 
be  required,  before  an  application  is  made  to  the  court  to  vary  the  trust,  to 
return  the  donation,  or  a  pro  rata  portion  thereof,  less  a  reasonable  deduction 
to  meet  the  proper  expenses  of  the  trustees  in  connection  with  the  donation. I93 

The  protection  of  the  public  interest  in  all  these  matters  should  clearly  be 
placed  in  the  hands  of  the  Public  Trustee,  given  his  existing  statutory  tasks 
in  relation  to  charitable  gifts  and  institutions. 194  We  have  not  followed  English 
legislation  and  required  the  Public  Trustee  to  formulate  schemes  of  variation 
for  trustees,  a  task  that  in  England  is  placed  principally  upon  the  Charity 
Commissioners;  nor  have  we  followed  the  New  Zealand  and  Western  Aus- 
tralia legislation,  which  requires  the  Attorney  General  to  approve  a  scheme 
before  it  is  put  to  the  court.  We  think  that  it  is  more  compatible  with  practice 
in  Ontario  that  trustees  should  originate  their  own  proposals,  and  that  the 
Public  Trustee  should  have  adequate  notice  of  these  proposals  so  that  he  may 
effectively  represent  the  public  interest  when  he  appears  with  the  applicants 
in  court.  In  effect,  we  suspect  an  accommodation  of  any  differences  will 


191 


193 

194 


Draft  Bill,  s.  77(1).  Dr.  Derek  Mendes  da  Costa,  Q.C.,  Chairman  of  the  Commission, 
dissents  in  part  from  this  recommendation: 

In  my  opinion,  it  is  undesirable  to  restrict  the  court's  power  by  requiring  that  the 
objects,  when  varied,  should  be  exclusively  charitable.  I  would  point  out  that  the 
Commission's  recommendation  applies  whether  or  not  the  original  objects  of  the 
trust  were  charitable.  Moreover,  the  provisions  of  section  76  of  the  Draft  Bill  seem 
to  me  to  provide  adequate  safeguards. 

2  This  also  includes  a  gift  to  a  charitable  organization  with  a  gift  over  should  the  charitable 
organization  close  its  doors  within  the  perpetuity  period. 

Draft  Bill,  s.  77(2). 

See,  further.  Waters,  supra,  note  1,  at  537-47. 
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normally  be  made  before  the  judicial  hearing.  In  fact,  with  these  proposals 
we  are  actively  seeking  a  continued  atmosphere  of  cooperation  between 
charitable  trustees  and  the  Public  Trustee.  This,  we  think,  is  the  best  policy 
for  the  Province  to  follow.  Accordingly,  we  recommend  that  no  order  should 
be  made  by  the  court  to  vary  the  terms  of  a  charitable  trust  or  to  enlarge  the 
administrative  powers  of  trustees  or  with  respect  to  surplus  moneys  from 
public  appeals  unless  notice  has  been  given  to  the  Public  Trustee  at  least  one 
month  prior  to  the  application  to  the  court. 


1 95 


We  have  not  recommended  the  placing  of  a  statutory  duty  upon  trustees 
to  originate  proposals  where  they  might  reasonably  consider  that  the  occasion 
has  arisen  for  an  approach  to  the  court.  In  this  we  again  depart  from  the 
English  Act,  and  from  the  New  Zealand  and  Western  Australia  legislation. 
The  fiduciary  duty  of  trustees  already  necessitates  that  they  have  always  in 
mind  their  statutory  rights  to  appeal  to  the  courts  for  assistance  whenever  the 
best  interests  of  the  trust  call  for  such  an  appeal,  and,  in  the  absence  of  any 
evidence  that  charitable  trustees  in  Ontario  are  likely  to  ignore  their  fiduciary 
obligations,  we  are  content  to  leave  trustees  to  the  recognition  of  their  obli- 
gations. We  are  also  mindful  that  the  Attorney  General  and  the  Public  Trustee, 
with  their  respective  inherent  and  statutory  authority  in  relation  to  charitable 
trusts,  are  capable  of  ensuring  that  trustees'  duties  are  discharged  properly. 

Recommendations 

The  Commission  makes  the  following  recommendations: 

1.  As  recommended  in  chapter  1  of  this  Report  (Recommendation  5),  until 
the  topic  of  charity  law  reform  has  been  examined  in  detail,  the  revised 
Trustee  Act  should  not  apply  to  charitable  trusts  or  non-charitable  purpose 
trusts,  except  to  provide  specific  provisions  for  the  variation  and  reor- 
ganization of  charitable  trusts  and  the  remedying  of  imperfect  trust  pro- 
visions. 

2.  The  term  "imperfect  trust  provision"  should  be  defined  in  the  revised 
Trustee  Act  to  mean  a  trust  under  which  a  non-charitable  as  well  as  a 
charitable  purpose  is  included  or  could  be  construed  as  being  included  in 
the  object  or  objects  of  the  trust  to  or  for  which  an  application  of  the  trust 
property  or  any  part  thereof  is  directed  or  allowed  by  the  trust. 

3.  The  revised  Trustee  Act  should  provide  that  a  trust  for  both  non-charitable 
and  charitable  purposes  shall  not  be  held  to  be  invalid  for  the  reason  only 
that  it  is  an  imperfect  trust  provision. 

4.  The  revised  Trustee  Act  should  provide  that,  subject  to  Recommendations 
5  and  6,  every  imperfect  trust  provision  shall  be  construed  and  given 
effect  to  as  if  no  application  of  the  trust  property  or  any  part  thereof  to 
or  for  any  non-charitable  purpose  had  been  or  could  be  construed  to  have 
been  authorized. 


195 


Draft  Bill,  s.  80. 
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5.  Where  under  an  imperfect  trust  provision  property  is  held  on  trust  that  is 
valid  by  virtue  of  section  1 6(  1 )  of  the  Perpetuities  Act,  the  non-charitable 
purpose  so  validated  should  be  permitted  for  the  time  period  provided  by 
that  Act;  however,  at  the  end  of  the  permitted  period,  section  16(2)  of 
the  Perpetuities  Act  should  not  apply,  and  any  remaining  property  should 
be  dedicated  exclusively  to  the  charitable  purposes  set  forth  in  the  trust 
instrument. 

6.  The  revised  Trustee  Act  should  provide  that,  where  under  the  terms  of 
an  imperfect  trust  provision  the  trustees  are  expressly  or  impliedly  di- 
rected to  apply  a  part  of  the  trust  property  to  or  for  any  non-charitable 
purpose,  Recommendations  3,  4,  and  5  shall  not  apply,  and  the  existing 
law  shall  govern. 

7.  The  revised  Trustee  Act  should  provide  that  Recommendations  2  to  5 
apply  to  any  imperfect  trust  provision,  except  an  imperfect  trust  provision 
that,  before  the  revised  Act  comes  into  force,  was  declared  to  be  invalid 
by  a  court  of  competent  jurisdiction,  or  pursuant  to  which  property,  or 
income  arising  from  property,  was  paid  or  conveyed  to,  or  applied  for 
the  benefit  of,  one  or  more  persons  who  would  have  been  entitled  by 
reason  of  the  invalidity  of  the  imperfect  trust  provision. 

8.  The  revised  Trustee  Act  should  contain  a  provision  to  the  effect  that  a 
trust  that  is  solely  for  one  or  more  specific  non-charitable  purposes  should 
take  effect  as  a  power  for  all  purposes,  except  with  regard  to  any  purpose 
that  is  illegal  or  contrary  to  public  policy. 

9.  The  revised  Trustee  Act  should  provide  that  a  specific  purpose  under 
section  16  of  the  Perpetuities  Act  and  under  the  revised  Act  means  a 
purpose  that,  on  a  proper  construction,  is  certain  as  the  object  of  a  power. 

10.  The  revised  Trustee  Act  should  provide  that,  upon  application  by  the 
trustees  of  a  charitable  trust,  or,  in  the  absence  of  such  trustees,  by  the 
personal  representatives  of  a  testamentary  donor,  the  court  may  amend, 
replace,  delete,  or  otherwise  vary  any  term  of  the  trust  or  enlarge  the 
powers  of  the  trustees  to  administer  the  trust,  if  the  court  finds 

(a)  that  any  impracticability,  impossibility  or  other  difficulty  has  arisen, 
whenever  it  arose,  that  hinders  or  prevents  the  carrying  out  of  the 
intention  of  the  terms  of  the  trust;  or 

(b)  that  a  variation  of  the  terms  of  the  trust  or  an  enlargement  of  the 
powers  of  the  trustees  would  facilitate  the  carrying  out  of  the  intent 
of  the  terms  of  the  trust. 

11.  The  revised  Trustee  Act  should  provide  that,  for  the  purposes  of  any 
variation  of  the  terms  of  a  charitable  trust,  it  is  irrelevant  whether  the 
donor  had  a  particular  or  general  charitable  intent.  However,  where  an 
instrument  of  gift  expressly  provides  for  a  gift  over  or  a  reversion  in  the 
event  of  the  lapse  or  other  failure  of  a  charitable  object,  the  gift  over  or 
reversion,  if  otherwise  valid,  should  take  effect. 
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12.  For  the  purpose  of  a  variation  of  a  charitable  trust,  the  court  should  be 
required  to  approve  or  select  one  or  more  purposes  as  close  as  is 
practicable  or  reasonable  to  the  original  or  previously  varied  purpose  or 
purposes. 

*13.  With  respect  to  public  appeals,  the  revised  Trustee  Act  should  provide 
that,  where  as  a  result  of  an  appeal  to  the  public  for  support  of  any  one 
or  more  objects,  whether  charitable  or  otherwise,  any  property  is  held 
by  trustees  for  such  object  or  objects,  Recommendations  10,  11,  and 
12  apply,  mutatis  mutandis,  except  that  the  object  or  objects  when  varied 
by  the  court  should  be  exclusively  charitable. 

14.  The  revised  Trustee  Act  should  provide  that,  if  a  donor  is  identifiable 
and  if  he  indicated  in  writing  at  the  time  he  made  the  donation  that,  in 
the  event  of  any  inability  of  the  trustees  to  expend  the  trust  property 
upon  the  one  or  more  objects  of  the  trust,  his  donation,  or  the  unex- 
pended portion  thereof,  shall  be  returned  to  him,  the  trustees  must, 
before  an  application  is  made  to  the  court  to  vary  the  trust,  return  the 
donation,  or  a  pro  rata  portion  thereof,  less  a  reasonable  deduction  to 
meet  the  proper  expenses  of  the  trustees  in  connection  with  the  donation. 

15.  The  revised  Trustee  Act  should  provide  that  no  order  shall  be  made  by 
the  court  to  vary  the  terms  of  a  charitable  trust  or  to  enlarge  the  admin- 
istrative powers  of  trustees  or  with  respect  to  surplus  moneys  from 
public  appeals  unless  notice  has  been  given  to  the  Public  Trustee  at  least 
one  month  prior  to  the  application  to  the  court. 


*  See,  however,  the  dissent,  in  part,  of  Dr.  Derek  Mendes  da  Costa,  Q.C.,  Chairman  of 
the  Commission,  supra,  note  191. 


CONCLUSION 


Throughout  the  course  of  its  review  of  the  law  governing  trusts  and  trustees 
in  Ontario,  the  Commission's  concern  has  been  to  improve  and  modernize 
the  law  by  bringing  it  into  line  with  contemporary  needs  and  practice.  Ac- 
cordingly, we  have  sought  to  clarify  the  law  where  there  is  ambiguity,  and 
to  address  deficiencies  both  by  amending  the  law,  where  appropriate,  and  by 
conferring  upon  trustees  and  the  courts  additional  powers  to  ensure  effective 
and  efficient  administration  of  trusts. 

To  this  end,  we  have  recommended  the  enactment  of  a  revised  Trustee 
Act,  which  would  contain,  inter  alia,  an  improved  mechanism  for  the  non- 
judicial appointment  and  removal  of  trustees,  statutory  powers  of  maintenance 
and  advancement,  and  an  updated  and  expanded  list  of  trustees'  administra- 
tive powers,  including  a  revised  power  of  investment.  In  addition,  we  have 
proposed  that  the  fundamental  duties  of  trustees  -  that  is,  their  duties  of  care 
and  impartiality  and  their  duties  in  respect  of  delegation  and  the  avoidance 
of  conflict  of  interest  and  duty  -  should  be  clarified  and  placed  in  statutory 
form.  The  Report  also  contains  a  number  of  significant  recommendations 
concerning  contribution  and  indemnity  among  trustees,  the  variation  and 
termination  of  trusts,  the  variation  and  reorganization  of  charitable  trusts,  and 
the  salvaging  of  imperfect  trust  provisions. 

The  Report  on  the  Law  of  Trusts  represents  the  culmination  of  a  great  deal 
of  work  on  the  part  of  many  persons,  whose  contributions  we  have  gratefully 
acknowledged  in  the  Foreword  to  the  Report.  We  wish,  however,  to  reiterate 
our  expression  of  gratitude  to  Professor  D.W.M.  Waters  for  giving  us  the 
benefit  of  his  judgment  and  scholarship,  and  for  his  patience  and  dedication 
throughout  the  project  and  during  the  preparation  of  the  Report. 


All  of  which  is  respectfully  submitted. 
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Derek  Mendes  da  Costa 
Chairman 
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H.  Allan  Leal 
Vice  Chairman 


March  30,  1984 
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An  Act  to  revise  the  Trustee  Act 


HER  MAJESTY,  by  and  with  the  advice  and  consent  of  the  Leg- 
islative Assembly  of  the  Province  of  Ontario,  enacts  as  follows: 

1.    In  this  Act,  Interpretation 

(a)  "assign"  means  the  execution  and  the  performance  by  a 
person  of  every  necessary  or  suitable  deed  or  act  for 
assigning,  surrendering  or  otherwise  transferring  prop- 
erty of  which  he  is  possessed,  either  for  his  whole  interest 
or  for  any  less  interest,  and  "assignment"  has  a  corre- 
sponding meaning; 


R.S.C.  1970, 


{b)  "bankrupt"  means  a  person  against  whom  a  receiving 
order  is  in  force,  or  who  has  made  an  assignment  or  a 
proposal  under  the  Bankruptcy  Act  (Canada);  c.  b-3 

(c)  "conveyance"  as  applied  to  a  person  includes  the  exe- 
cution and  the  performance  by  that  person  of  every  nec- 
essary or  suitable  assurance,  act  or  thing  for  conveying, 
transferring,  assigning,  appointing,  surrendering  or 
otherwise  disposing  of  property,  and  "to  convey"  has  a 
corresponding  meaning; 

(d)  "Court"  means  the  Supreme  Court  or  a  judge  thereof; 

(e)  "deed"  for  the  purposes  of  this  Act  means  a  signed  in- 
strument, attested  by  one  witness  and  accompanied  by 
an  affidavit  of  execution,  but  does  not  require  a  seal; 

if)  "execute"  includes  the  performance  of  all  acts  and  things 
necessary  for  a  conveyance; 

(g)    "income"  includes  rents  and  profits; 

(h)  "mentally  incompetent  person"  means  a  person  so  found 
by  a  court  of  competent  jurisdiction; 

(/)  "mortgage"  is  applicable  to  every  estate  or  interest  in 
property  regarded  as  a  security  for  money,  and  "mort- 
gagee" has  a  corresponding  meaning  and  includes  every 
person  deriving  title  to  a  mortgage  under  the  original 
mortgagee; 

(/)  "outgoing"  means  payments  and  expenditures,  whether 
discharged  by  the  trustees  or  a  beneficiary,  resulting  from 

[485] 
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and  necessitated  by  the  existence  of  the  trust  property, 
and  includes  expenses  of  administration,  repairs,  main- 
tenance, insurance,  taxes,  payments  on  account  of  mort- 
gages and  debts,  calls  on  shares,  annuities,  and  business 
and  other  losses; 

(k)  "personal  representative"  means  an  executor,  an  admin- 
istrator, and  an  administrator  with  the  will  annexed; 

(/)  "person  of  unsound  mind"  means  a  person,  not  being  a 
minor  or  a  mentally  incompetent  person,  who  is  incap- 
able from  infirmity  of  mind  of  managing  his  own  affairs; 

(m)  "property"  means  real  property,  personal  property  or  any 
estate,  share  or  interest  in  property,  and  includes  any 
debt,  chose  in  action,  and  any  other  right  or  interest  in 
property,  whether  in  possession  or  not; 

(n)  "purchaser"  means  a  purchaser  for  value,  and  includes  a 
mortgagee  and  any  other  person  who  for  value  has  re- 
ceived an  interest  in  or  claim  upon  trust  property; 

(o)  "transfer"  in  relation  to  securities  includes  the  execution 
and  the  performance  of  every  deed,  power  of  attorney, 
act  or  thing  on  the  part  of  the  transferor  to  effect  and 
complete  the  title  in  the  transferee; 

(p)    "trust"  does  not  include, 

(i)     a  charitable  trust  or  a  non-charitable  purpose  trust, 
except  as  provided  in  Part  VIII, 

(ii)     an  estate  conveyed  by  way  of  mortgage,  or 

(iii)  a  business,  commercial  or  investment  trust  includ- 
ing, for  example,  a  pension  trust,  an  employee  ben- 
efit and  profit  sharing  trust,  a  retirement  savings 
plan,  a  home  ownership  savings  plan,  a  retirement 
income  fund,  or  any  other  savings  plan  trust  regis- 
71-72,  c.  63  tered  under  the  Income  Tax  Act  (Canada),  a  trust 

further  to  a  buy-sell  agreement,  a  stock  purchase 
agreement  trust,  a  corporate  bond  trust  and  a  voting 
trust,  but  this  subclause  does  not  exclude  a  trust 
merely  because  it  involves,  in  whole  or  in  part,  the 
carrying  on  of  a  business; 

R  s  Q  iq)     "trust  company"  means  a  trust  company  within  the  mean- 

1980,  c.  249  ing  of  the  Loan  and  Trust  Corporations  Act: 


S.C.  1970- 
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(r)  ''trust  instrument"  means  a  deed,  will  or  other  writing, 
including  a  statutory  enactment,  that  creates  or  varies  a 
trust ,  but  does  not  include  a  judgment  or  order  of  a  court; 

(s)  "trustee"  does  not  include  a  person  acting  as  the  personal 
representative  of  a  deceased  person; 

{t)  "will"  includes  a  testament,  a  codicil  and  any  other  testa- 
mentary disposition.  R.S.O.  1980,  c.  512,  s.  1,  amended. 


PARTI 
APPLICATION  OF  ACT 

2.  Except  as  otherwise  provided  in  this  Act,  this  Act  applies,      Application 

of  Act 

(a)  to  all  trusts  however  and  whenever  created  and  to  all 
trustees  however  and  whenever  appointed;  and 

(b)  so  far  as  a  contrary  intention  is  not  expressed  in  the  trust 
instrument,  and  subject  to  the  terms  of  the  trust  instru- 
ment. R.S.O.  1980,  c.  512,  ss.  66,  67,  68,  amended. 

3.  Except  as  otherwise  provided  in  this  Act,  the  law  respecting  Continuation 
trusts  and  trustees  in  force  in  Ontario  immediately  before  this  Act  f  existins 

r  •        r  xt  laW 

comes  into  force  continues  in  lorce.  New. 

PART  II 

GENERAL  PRINCIPLES  GOVERNING  THE  EXERCISE  OF  POWER  AND 
DISCHARGE  OF  DUTY  BY  TRUSTEES 


4. — (1)  In  the  discharge  of  their  duties  and  the  exercise  of  their  Duty  of  care 
powers,  whether  the  duty  or  power  is  created  by  law  or  the  trust 
instrument,  trustees  shall  exercise  that  degree  of  care,  diligence  and 
skill  that  a  person  of  ordinary  prudence  would  exercise  in  dealing 
with  the  property  of  another  person. 


(2)  Without  limiting  the  generality  of  subsection  (1),  trustees 
who  in  fact  possess,  or  because  of  their  profession,  business  or 
calling  ought  to  possess,  a  particular  level  of  knowledge  or  skill 
which  in  all  the  circumstances  is  relevant  to  the  administration  of 
the  trust,  shall  employ  that  particular  level  of  knowledge  or  skill  in 
the  administration  of  the  trust.  New. 


Idem 


5. — (1)  Where  it  is  reasonable  and  prudent  in  the  circumstances 
so  to  do,  trustees  may  employ  one  or  more  persons  as  agents  within 
or  outside  Ontario  to  carry  out  any  act  required  to  be  done  in  the 
administration  of  the  trust,  including  the  execution  of  documents, 
the  payment,  transfer  and  receipt  of  money  or  other  property,  and 
the  giving  of  discharges  for  receipts,  but  excluding  the  exercise  of 


Power  to  em- 
ploy agents 
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Duty  of  care 
in  appointing 
agents 


any  express  or  statutory  discretion  as  to  the  transfer  or  distribution 
of  trust  property  to  or  among  beneficiaries  of  the  trust. 

(2)  In  employing  an  agent,  trustees  shall  personally  select  the 
agent  and  be  satisfied  of  his  suitability  to  perform  the  act  for  which 
he  is  to  be  employed,  and  they  shall  carry  out  such  supervision  of 
the  agent  throughout  his  employment  as  is  prudent  and  reasonable. 


Responsibii-         (3)  Trustees  are  only  chargeable  for  loss  caused  by  the  default 

!>ty defauiTof    °^  an  a&ent  ^  tne  l°ss  ls  due,  wn°Uy  or  partly,  to  a  breach  of 
agent  subsection  (1)  or  (2),  or  otherwise  to  their  negligence  or  wilful 

wrongdoing. 

Trustees'  (4)  Trustees  are  not  liable  for  any  loss  to  the  trust  if  they  rely 

on  orofes^     reasonably  and  in  good  faith  upon  a  written  statement  of  an  agent 
sionai  advice    who  is  a  duly  accredited  member  of  the  legal,  accounting,  engi- 
neering, medical  or  any  other  profession.  New. 

Delegation  of       6. — (1)  For  the  purpose  of  section  5,  an  agent  includes  a  co- 
powers  to       trustee. 

co-trustees 


Idem 


(2)  Non-corporate  trustees  may  delegate  to  the  extent  permitted 
by  section  5, 


(a)  to  the  other  trustees  where  there  are  two  or  more  non- 
corporate trustees;  or 

(b)  to  a  sole  co-trustee  if  the  sole  co-trustee  is  a  trust  com- 
pany, 

but,  except  where  a  sole  trustee  was  originally  appointed,  where 
there  are  two  trustees  only  and  neither  is  a  trust  company,  neither 
may  delegate  to  the  other.  New. 

invalidity  of         7.  No  term  in  a  trust  instrument  or  in  an  oral  declaration  of  trust 

exonerating        j§  vajjd  tQ  me  extent  mat  it  purports, 
clauses  r      r 

(a)  to  exonerate  the  trustees  from  liability  for  failure  to  ex- 
ercise the  degree  of  care,  diligence  and  skill  required  by 
subsection  4(1); 

(b)  to  exclude  or  lower  the  standard  of  knowledge  or  skill 
required  by  subsection  4(2);  or 

(c)  to  absolve  the  trustees  in  the  employment  of  agents  from 
the  duty  to  act  in  accordance  with  subsection  5(2).  New. 


Power  to 
delegate  by 
power  of 
attorney 


8. — (1)  A  trustee  may,  by  granting  a  power  of  attorney,  delegate 
to  any  person  for  any  period  not  exceeding  twelve  months  the 
execution  or  exercise  of  all  or  any  of  the  duties  and  powers  vested 
in  him  as  sole  trustee  or  jointly  with  one  or  more  other  trustees. 
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(2)  A  trustee  may  delegate  under  subsection  ( 1 )  only  where  the   Limitation  on 
delegation  would  result  in  the  duties  and  powers  so  delegated  being  P°wer  ?f 
executed  or  exercised  by  the  donee  and  one  or  more  other  persons, 
except  that  where  the  donee  is  a  trust  company,  it  may  act  alone. 


tion 


(3)  An  instrument  creating  a  power  of  attorney  under  this  section   Attestation 
must  be  attested  by  at  least  one  witness. 

(4)  Within  seven  days  after  granting  a  power  of  attorney  under  Notice 
this  section  the  donor  shall  give  written  notice  thereof,  specifying 

the  date  on  which  the  power  comes  into  effect,  its  duration,  the 
name  of  the  donee,  the  reason  why  the  power  of  attorney  is  given 
and  the  duties  and  powers  delegated, 

(a)  to  any  other  persons  who  have  power,  alone  or  jointly, 
to  appoint  a  new  trustee;  and 

(b)  to  any  other  trustees, 

but  failure  to  comply  with  this  subsection  does  not,  in  favour  of  a 
person  dealing  with  the  donee  of  the  power,  invalidate  any  act  done 
or  instrument  executed  by  the  donee. 

(5)  The  donor  of  a  power  of  attorney  given  under  this  section  is  Liability  of 
liable  for  the  acts  or  defaults  of  the  donee  in  the  same  manner  as  if  donor 
they  were  the  acts  or  defaults  of  the  donor. 

(6)  The  fact  that  it  appears  from  a  power  of  attorney  given  under  Notice  of 
this  section  or  from  any  evidence  required  for  the  purposes  of  the  trust 
exercise  of  any  such  power  or  otherwise  that  the  donee  of  the  power 

is  acting  in  the  execution  of  a  trust  shall  not  be  deemed  for  any 
purpose  to  affect  any  person  with  notice  of  the  trust. 

(7)  Any  trust  instrument  conferring  a  power  to  delegate  by  power  Exclusion  of 
of  attorney  must  do  so  in  the  terms  of  this  section  and  not  otherwise,  sectlon 
but  a  trust  instrument  may  exclude  the  power  to  delegate  under  this 
section.  New. 


9. — ( 1 )  Trustees  shall  discharge  their  duties  and  exercise  their  Conflicts  of 
powers  solely  in  the  interests  of  the  beneficiaries  of  the  trust,  and  Jj^rest  and 
without  limiting  the  generality  of  the  foregoing,  they  shall  not 
knowingly  permit  themselves  to  be  in  a  position  in  which  their 
interest  conflicts  in  any  way  with  the  discharge  of  their  duties  and 
the  exercise  of  their  powers ,  or  in  which  they  may  derive  any  benefit 
for  themselves  or  for  any  other  person,  except  so  far  as  the  law  or 
the  trust  instrument  expressly  permits. 

(2)  Where  upon  application  to  the  Court  it  is  shown  that  it  would  Court  orders 
be  for  the  benefit  of  the  trust  and  its  beneficiaries,  whether  or  not 
any  beneficiary  withholds  his  consent,  the  Court  may  make  an 
order,  on  such  terms  and  conditions  as  appear  just, 
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(a)  permitting  the  trustees  to  act  notwithstanding  that  they 
may  be  in  a  position  that  contravenes  subsection  (1);  or 

(b)  excusing  them  from  liability  notwithstanding  that  they 
may  be  in  breach  of  trust  for  having  acted  while  in  a 
position  that  contravened  subsection  (1). 


Where  Court 
may  exercise 
jurisdiction 


(3)  The  jurisdiction  of  the  Court  is  exercisable  in  cases  under 
clause  (2)(b)  upon  application  of  the  trustees  any  time  after  the 
occurrence  of  the  breach  of  trust,  but  nothing  in  this  section  affects 
in  any  way  the  powers  of  the  Court  under  section  69. 


Notice  of 
application 


(4)  Unless  otherwise  ordered  by  the  Court,  the  trustees  shall  give 
notice  of  an  application  under  this  section  to  every  person  having 
any  interest  in  the  trust. 


Notice  to 

Official 

Guardian 


(5)  Without  affecting  the  duty  imposed  by  subsection  (4),  where 
a  minor  or  unborn  person  has  an  interest  in  the  trust,  the  trustees 
shall  give  notice  of  an  application  under  this  section  to  the  Official 
Guardian  at  least  one  month  before  the  day  fixed  for  the  return  of 
the  application. 


Application  (6)  Notwithstanding  subclause  l(/?)(i),  this  section  applies  to  a 

°hSefbin  l°     charitable  trust,  in  which  case  the  trustees  shall  give  notice  of  an 
trusts  application  under  this  section  to  the  Public  Trustee  at  least  one 

month  before  the  day  fixed  for  the  return  of  the  application. 


Variation  of 
order 


(7)  Where  an  order  has  been  made  under  this  section  and  the 
circumstances  under  which  it  was  made  change,  the  Court  may, 
upon  application  by  the  trustees  or  any  interested  person,  vary  the 
order.  New. 


Trust 
company 
depositing 
funds  with  it- 
self 


R.S.C.  1970, 
c.  C-3 


10.  Subject  to  clause  35(a)  and  to  any  similar  power  in  the  trust 
instrument,  a  trust  company  may  deposit  or  invest  the  funds  vested 
in  it  pursuant  to  a  trust  of  which  it  is  a  trustee  in  any  account 
maintained,  or  in  any  security  issued,  by  itself  or  any  affiliate  or 
subsidiary  up  to,  but  not  exceeding,  the  maximum  insurable  sum 
established  by  the  Canada  Deposit  Insurance  Corporation  Act. 
New. 


Reimburse- 
ment of 
expenses 


11.  A  power  in  a  trust  instrument  authorizing  the  trustees  to 
reimburse  themselves  or  to  make  payments  directly  from  the  trust 
funds  for  the  discharge  of  expenses  or  of  any  other  obligation 
properly  incurred  or  arising  in  the  administration  of  the  trust  is  valid 
and  the  trustees  are  not  to  be  regarded  as  acting  in  conflict  of  interest 
and  duty  in  so  doing.  New. 


Variation  or 
deletion  of 
trust  terms 
permitting 
conflicts 


12. — (1)  Notwithstanding  the  terms  of  the  trust  instrument,  any 
beneficiary  of  a  trust  may  apply  to  the  Court  under  section  65  for 
the  deletion  or  variation  of  any  term  permitting  a  conflict  of  interest 
and  duty. 
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(2)  Nothing  in  section  9,  10,  1 1  or  this  section  shall  be  construed 
as  limiting  the  jurisdiction  of  the  Court  under  section  64  or  65. 
New. 


Interpretation 


13. — ( 1)  In  the  discharge  of  their  duties  and  the  exercise  of  their 
powers,  whether  the  duties  or  powers  are  created  by  law  or  the  trust 
instrument,  trustees  must  act  unanimously. 


Unanimity 
rule 


(2)  Where  it  appears  that  the  trustees  are  unable  to  achieve 
unanimity  on  a  matter,  one  or  more  of  them  may  apply  to  the  Court 
for  an  order  resolving  the  matter  in  any  way  that  the  Court  considers 
proper.  New. 


Power  of 
court  to 
break 
deadlock 


14.  Subject  to  sections  5  and  8,  and  notwithstanding  that  all  the 
beneficiaries  are  ascertained,  of  age,  and  under  no  disability,  the 
powers  conferred  upon  trustees  by  this  Act  or  the  trust  instrument 
or  as  a  result  of  their  having  title  to  trust  property  are  exercisable 
by  them  solely  in  their  own  discretion.  New. 


Powers  of 
trustees 
solely  theirs 


15. — (1)  Where  a  power  is  conferred  or  a  duty  is  imposed  upon 
two  or  more  trustees  jointly,  the  power  may  be  exercised  or  the 
duty  discharged  by  the  survivors  or  survivor  of  them,  except  that 
where  only  one  trustee  survives,  other  than  a  trust  company,  the 
sole  surviving  trustee  shall  only  act  with  the  consent  of  the  Court 
as  provided  by  subsection  57(1).  R.S.O.  1980,  c.  512,  s.  25, 
amended. 


Powers  and 
duties  of 
surviving 
trustees 


(2)  Until  one  or  more  substitute  or  additional  trustees  are  ap- 
pointed, the  personal  representatives  for  the  time  being  of  a  sole 
trustee  or  of  the  last  surviving  or  continuing  trustee  may  exercise 
any  power  or  perform  any  duty  that  was  conferred  upon  or  was 
capable  of  being  exercised  or  performed  by  the  sole  or  last  surviving 
or  continuing  trustee.  R.S.O.  1980,  c.  512,  s.  3(2). 


Interim 
powers  of 
personal  rep- 
resentatives 


16.  Where  trustees  are  directed  or  empowered  to  act,  whether  Complaints 
by  the  trust  instrument,  statute,  or  otherwise  by  law,  and  they  refuse  b^  benef,~ 
or  fail  to  discharge  the  duty  or  to  consider  in  good  faith  and  decide  against 
accordingly  upon  the  exercise  of  the  power,  upon  application  by  a  arLut-^s  in" 
beneficiary,  the  Court  may  order  the  trustees  to  discharge  the  duty, 
or  to  satisfy  the  Court  that  such  consideration  has  been  given  to  the 
exercise  of  the  power.  New. 

PART  III 


APPOINTMENT  AND  DISCHARGE  OF  TRUSTEES  BY  ACT  OF  THE 

PARTIES 

17. — (1)  This  Part  does  not  apply  to  resulting  or  constructive  Application 

trusts.  of  Part  III 

(2)  Notwithstanding  the  terms  of  the  trust  instrument,  section  18  Mandatory 
and  sections  27  to  32  prevail  over  them.  ^1^27-32 
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Application  (3)  Section  1 8  applies  only  to  trusts  that  take  effect  after  this  Act 

of  s.  is  comes  into  force. 

Application  (4)  Except  for  an  express  vesting  declaration  having  effect  only 

of  ss.  27-32     as  set  out  jn  section  9  0f  tne  predecessor  of  this  Act,  sections  27  to 

32  apply  only  to  deeds  of  appointment  and  deeds  of  discharge 
executed  after  this  Act  comes  into  force.  New. 

Limitation  on        18. — (1)  Except  with  the  consent  of  the  Court,  no  trust  shall 
number  of      nave  m0re  than  four  trustees  at  any  one  time. 

trustees  J 


Idem 


(2)  Where  more  than  four  persons  are  originally  named  as  trust- 
ees, the  first  four  named  who  are  able  and  willing  to  act  shall  alone 
be  the  trustees,  and  the  other  persons  named  shall  not  be  trustees 
unless  appointed  on  the  occurrence  of  a  vacancy  or  with  the  consent 
of  the  Court.  New. 


Appointment 
of  substitute 
trustees 


19.— (1)  Where, 

(a)  a  trustee, 

(i)    dies, 

(ii)     expresses  in  writing  a  desire  to  be  discharged  from 
the  trust  or  a  part  of  the  trust, 

(iii)  refuses  to  act  as  trustee, 

(iv)  is  a  mentally  incompetent  person, 

(v)  has  been  convicted  of  an  indictable  offence, 

(vi)  is  bankrupt; 

(b)  a  person  appointed  a  trustee  disclaims  the  trust  in  writing; 
or 

(c)  a  corporate  trustee  is  dissolved  or  is  in  liquidation, 


the  one  or  more  persons  nominated  by  the  trust  instrument  for  the 
purpose  of  appointing  substitute  or  additional  trustees,  or  if  there 
is  no  such  person  or  if  there  is  no  such  person  able  and  willing  to 
act,  then  the  one  or  more  surviving  or  continuing  trustees,  or  the 
personal  representatives  of  the  last  surviving  or  continuing  trustee, 
may,  subject  to  section  18,  by  deed  appoint  one  or  more  persons, 
including  one  or  more  of  the  persons  exercising  the  power,  to  be  a 
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trustee  or  trustees  in  the  place  of  the  first-mentioned  trustee.  R.S.O. 
1980,  c.  512,  s.  3(1),  amended. 

(2)  Where  a  trustee  has  been  removed  under  a  power  conferred  Appointment 
by  a  trust  instrument,  then,  subject  to  the  terms  of  a  power  of  J^"^ 
replacement  in  the  trust  instrument  and  to  section  18,  one  or  more  where  trustee 
substitute  trustees  may  be  appointed  in  the  place  of  the  removed  amoved  un- 

.r.  ..     -  -i  t-  -r  der  a  power 

trustee  as  if  he  had  died  or,  in  the  case  or  a  corporate  trustee,  as  if  in  the  trust 
it  had  expressed  in  writing  a  desire  to  be  discharged  from  the  trust.   ,nstrument 

(3)  Where  a  person  is  nominated  in  a  trust  instrument  for  the  Powers  of 
purpose  of  appointing  substitute  or  additional  trustees,  Ed^o"0™ 

appoint  new 

(a)  he  shall  be  deemed  to  be  nominated  for  the  purpose  of  trustees 
appointing  substitute  trustees  in  any  of  the  circumstances 

set  forth  in  subsection  (1);  and 

(b)  the  fact  that  the  circumstances,  if  any,  set  forth  in  the 
trust  instrument  which  empower  the  person  therein  nom- 
inated to  act  in  the  appointment  of  substitute  trustees  do 
not  include  all  or  any  of  the  circumstances  set  forth  in 
subsection  ( 1 )  does  not  itself  constitute  a  contrary  intent 
on  the  part  of  the  person  creating  the  trust  that  subsection 
(1)  is  not  to  apply. 

(4)  Where  two  or  more  persons  are  nominated  jointly  in  a  trust  Joint 
instrument  for  the  purpose  of  appointing  substitute  or  additional  nominees 
trustees  and  they  cannot  agree  in  naming  an  appointee,  they  shall 

be  deemed  to  be  unable  to  act. 

(5)  Where  a  person  nominated  in  a  trust  instrument  for  the  Appointment 


under  the 
instrument 


purpose  of  appointing  substitute  or  additional  trustees  is  empowered 
to  make  an  appointment  both  under  the  trust  instrument  and  under  and  under 
subsection  (1),  any  appointment  made  by  him  shall  be  deemed  to  sub  (1) 
have  been  made  under  the  trust  instrument  and  subject  to  its  terms. 

(6)  For  the  purpose  of  subsection  (1),  a  surviving  or  continuing  Surviving  or 
trustee  includes  a  sole  trustee  and  also  a  trustee,  whether  or  not  he  J^"1^"1118 
is  the  sole  trustee,  who  expresses  in  writing  a  desire  to  be  discharged 

from  all  or  any  of  the  trusts  or  powers  reposed  in  or  conferred  upon 
him,  but  does  not  include  a  trustee  who  is  to  be  involuntarily 
replaced,  or  any  person  appointed  a  trustee  who  predeceases  the 
taking  effect  of  the  trust  or  who,  whenever  appointed,  in  writing 
disclaims  the  trust,  or  who,  having  neither  disclaimed  nor  resigned, 
refuses  to  act  as  trustee. 

(7)  The  power  conferred  by  subsection  (1)  upon  the  personal  Powers  of 
representatives  of  a  last  surviving  or  continuing  trustee  is  exercis-  app°,nlme']1 

*  o  o  Y>y  personal 

able  by  the  executors  for  the  time  being  of  the  last  surviving  or  represema- 
continuing  trustee  who  have  proved  the  will  of  the  testator,  or  by  tlves 
the  administrators  for  the  time  being  of  such  trustee,  without  the 
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concurrence  of  an  executor  who  has  renounced  or  has  not  proved. 
New. 


20.  Subject  to  section  18,  the  sole  trustee,  or  the  last  surviving 
or  continuing  trustee,  within  the  meaning  of  subsection  19(6),  may 


Power  of 
surviving 
trustee  to  ap- 
point by  will    appoint  by  will  one  or  more  persons  to  act  as  a  trustee  or  trustees 

in  his  place  after  his  death.  R.S.O.  1980,  c.  512,  s.  4. 


Appointment 
of  additional 
trustees 


21.  The  one  or  more  persons  nominated  by  the  trust  instrument 
for  the  purpose  of  appointing  substitute  or  additional  trustees,  or, 
if  there  is  no  such  person  or  if  there  is  no  such  person  able  and 
willing  to  act,  then  the  trustee  or  trustees,  other  than  a  person 
appointed  a  trustee  who  in  writing  disclaims  the  trust,  or  who, 
having  neither  disclaimed  nor  resigned,  refuses  to  act  as  trustee 
may,  subject  to  section  18,  by  deed  appoint  one  or  more  persons, 
including  himself  in  the  case  of  a  person  nominated  for  the  purpose 
of  appointing  trustees,  to  be  an  additional  trustee  or  trustees,  but  it 
is  not  necessary  to  appoint  an  additional  trustee  unless  the  trust 
instrument  or  an  Act  so  requires.  New. 


Separate 
trustees  for 
separate  parts 
of  the  trust 
property 


22.  Where  it  would  assist  in  the  administration  of  the  whole  or 
any  part  of  a  trust  or  where  it  would  benefit  beneficiaries  of  a  trust, 
one  or  more  separate  trustees  may  be  appointed,  whether  any  such 
person  or  persons  be  an  original,  substitute  or  additional  trustee  or 
trustees,  for  any  part  of  the  trust  property  held  on  trusts  distinct 
from  those  relating  to  any  other  part,  but  a  separate  sole  trustee 
may  be  appointed  in  those  circumstances  only  where  a  sole  trustee 
was  originally  appointed,  and  for  each  separately  administered  part 
the  limitation  upon  the  number  of  trustees  specified  in  subsection 
18(1)  applies.  New. 


Minimum 
number  of 
trustees 


23.  It  is  not  necessary  for  more  than  one  trustee  to  be  appointed 
by  way  of  substitution  where  only  one  trustee  was  originally  ap- 
pointed, but,  except  where  only  one  trustee  was  originally  ap- 
pointed and  subject  to  subsection  57(1),  a  non-corporate  trustee 
shall  not  act  alone,  and  a  trustee  is  not  to  be  discharged  unless  there 
will  be  either  a  trust  company  or  two  or  more  individuals  to  act  as 
trustees.  New. 


Powers  of 
new  trustees 


24.  Every  substitute  or  additional  trustee  appointed  pursuant  to 
this  Act,  both  before  and  after  the  trust  property  becomes  vested  in 
him,  has  the  same  powers,  authorities  and  discretions  and  may  in 
all  respects  act  as  if  he  had  been  originally  appointed  a  trustee  by 
the  trust  instrument.  New. 


Discharge  of 
trustee  with- 
out a  new 
appointment 


25. — (1)  Where  a  trustee  declares  in  writing  that  he  desires  to 
be  discharged  from  the  trust  or  a  part  of  the  trust  and  if  after  his 
discharge  there  will  be  either  a  trust  company  or  two  or  more 
individuals  to  act  as  trustees  in  his  place,  then,  if  his  co-trustees 
and  such  other  person,  if  any,  as  is  empowered  to  appoint  trustees, 
consent  by  deed  to  his  discharge  and  to  the  vesting  of  the  trust 
property  in  his  co-trustees  alone,  he  shall  be  deemed  to  have  retired 
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from  the  trust  and  is  discharged  therefrom  without  any  new  trustee 
being  appointed  in  his  place.  R.S.O.  1980,  c.  512,  s.  2,  amended. 

(2)  A  trust  instrument  must  not  withhold  from  a  trustee  the  right  Right  of 
to  retire  from  the  trust  or  a  part  of  the  trust  and  must  not  make  the  trustees  to 

r  retire 

requirements  for  retirement  more  onerous  than  are  provided  in 
subsection  (1),  and  any  such  provisions  are  invalid  for  all  purposes. 

New. 


(3)  Where  a  trustee  refuses  to  act  as  trustee,  is  a  mentally  incom- 
petent person,  has  been  convicted  of  an  indictable  offence,  is  bank- 
rupt, or  where  a  person  appointed  a  trustee  disclaims  the  trust  in 
writing,  or  where  a  corporate  trustee  is  dissolved  or  is  in  liquidation, 
and  does  not  voluntarily  retire  from  the  trust,  his  co-trustees  may 
by  deed  declare  the  trustee  to  be  removed  from  the  trust,  if  a  trust 
company  or  two  or  more  individuals  to  act  as  trustees  to  perform 
the  trust  will  then  remain,  and  the  trustee  is  thereby  discharged 
without  any  new  trustee  being  appointed  in  his  place.  New. 


Removal  of 
trustees 


26.  Unless  the  Court  orders  otherwise,  the  retirement,  removal 
or  replacement  of  a  trustee  and  any  consequential  vesting  order, 
declaration  or  conveyance,  does  not  discharge  any  person  from 
liability  for  his  own  acts  or  omissions  or  for  the  acts  or  omissions 
of  any  former  or  continuing  trustee.  R.S.O.  1980,  c.  512,  s.  5(2), 
amended. 


Liability  of 
trustees  on 
discharge 


27. — ( 1 )  Except  as  provided  in  subsection  (2),  a  deed  of  appoint-  Effect  of 

ment  or  a  deed  of  discharge  of  a  trustee,  whether  pursuant  to  this  deedof 

.  .  °    .  ,.  .,  r    i  i-i-  appointment 

Act  or  the  trust  instrument,  is  conclusive  evidence  of  the  validity  or  of 

of  the  appointment  or  discharge  in  favour  of  a  purchaser  of  trust  dlscr»arge  for 

r  r  °  r  purchasers 

property. 


(2)  A  purchaser  of  trust  property  who  at  the  time  of  the  purchase  Act 
has  actual  notice  that  an  improper  act  or  omission  has  occurred  in 
the  appointment  or  discharge  of  a  trustee  is  not  entitled  to  rely  upon 
the  validity  of  the  deed  of  appointment  or  the  deed  of  discharge 
unless  title  to  the  trust  property  has  been  held  by  a  purchaser  without 
actual  notice  of  the  improper  act  or  omission. 


ual  notice 


(3)  Subsection  (1)  applies  to, 

(a)  a  donee  of  property  which,  though  originally  trust  prop- 
erty, has  had  the  title  held  by  a  purchaser  without  actual 
notice  of  any  impropriety  referred  to  in  subsection  (2); 
and 


Application 
of  sub.  (1) 


(b)  a  subsequent  purchaser  who  purported  to  act  as  a  trustee 
in  the  original  transfer  of  trust  property,  except  that  such 
a  purchaser  does  not  take  valid  title  from  a  purchaser 
without  actual  notice  of  any  impropriety  referred  to  in 
subsection  (2). 
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idem  (4)  Any  official,  including  the  Director  of  Titles,  a  land  registrar, 

and  any  other  person  registering  or  certifying  instruments  or  titles, 
who  makes  an  entry  in  a  book  or  other  record  in  reliance  upon  an 
instrument  described  in  subsection  (1),  or  upon  a  vesting  declara- 
tion, express  or  implied,  consequent  upon  an  appointment  or  dis- 
charge of  a  trustee  shall  be  deemed  to  be  a  purchaser  within  the 
meaning  of  subsection  (1). 

Actual  notice  (5)  For  the  purposes  of  the  application  of  subsection  (2)  to  an 
official  or  other  person  within  the  meaning  of  subsection  (4),  actual 
notice  is  not  established  by  the  mere  fact  that  the  trust  instrument 
or  a  part  thereof  or  a  copy  thereof  is  attached  to  or  otherwise 
accompanies  the  deed  of  appointment  or  the  deed  of  discharge,  or 
an  express  vesting  declaration  is  contained  in  the  deed  of  appoint- 
ment or  the  deed  of  discharge.  New. 


Vesting  of 
trust  property 
by  way  of 
vesting 
declaration 


Implied 
declaration 


Interpretation 
for  registra- 
tion purposes 


Effect  of 

vesting 

declaration 


28. — (1)  A  deed  by  which  one  or  more  substitute  or  additional 
trustees  are  appointed,  or  by  which  a  trustee  is  discharged  without 
another  trustee  being  appointed,  may  contain  an  express  declaration 
that  the  trust  property  vests  in  the  one  or  more  trustees  who  shall 
perform  the  trust  as  of  the  date  of  the  instrument  or  such  other  date 
as  is  stated  in  the  instrument  for  that  purpose.  R.S.O.  1980,  c.  512, 
s.  9(1),  (2),  amended. 

(2)  Where  a  deed  within  the  meaning  of  subsection  (1)  does  not 
contain  an  express  declaration,  a  declaration  that  the  trust  property 
vests  in  the  one  or  more  trustees  who  shall  perform  the  trust  is 
implied  therein  as  of  the  date  of  the  instrument.  New. 

(3)  For  the  purposes  of  an  entry  in  a  book  or  other  record  under 
subsection  27(4),  the  person  or  persons  making  the  declaration  shall 
be  deemed  to  be  the  conveying  party  or  parties,  and  the  conveyance 
shall  be  deemed  to  be  made  by  him  or  them  under  a  power  conferred 
by  this  Act.  R.S.O.  1980,  c.  512,  s.  9(4). 

29. — (1)  Subject  to  subsections  (5)  to  (8),  a  vesting  declaration, 
express  or  implied,  under  section  28  takes  effect, 

(a)  as  to  all  trust  property,  notwithstanding  that  any  estate, 
interest  or  right  forming  the  whole  or  part  of  the  trust 
property  is  not  expressly  referred  to  in  the  instrument; 
and 


(b)  as  if  the  estate,  interest  or  right  in  the  property  had  been 
actually  conveyed  or  transferred  by  deed  or  otherwise, 
for  the  same  estate,  interest  or  right,  to  the  one  or  more 
persons  in  whom  the  trust  property  is  declared,  expressly 
or  impliedly,  to  be  vested  or,  in  the  case  of  a  chose  in 
action,  as  if  it  had  been  actually  assigned  to  the  last- 
mentioned  person  or  persons. 

idem  (2)  Except  as  provided  in  subsection  (3),  a  vesting  declaration, 

express  or  implied,  consequent  upon  any  appointment  or  discharge 
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of  a  trustee,  is  conclusive  evidence  of  the  validity  of  vesting  of  trust 
property  in  favour  of  a  purchaser  of  trust  property. 

(3)  A  purchaser  of  trust  property  who  at  the  time  of  the  purchase  Actual  notice 
has  actual  notice  that  an  improper  act  or  omission  has  occurred  in 
the  vesting  of  the  trust  property  is  not  entitled  to  rely  upon  the 
validity  of  the  vesting  declaration  unless  title  to  the  trust  property 
hasTbeen  held  by  a  purchaser  without  actual  notice  of  the  improper 
act  or  omission. 


(4)  For  the  purposes  of  subsection  (2),  subsections  27(3),  (4) 
and  (5)  apply  mutatis  mutandis. 


Subs.  27(3), 
(4),  (5)  apply 


(5)  Where  an  estate,  interest  or  right  in  the  trust  property  can  Exception 
only  be  transferred  by  a  registration  or  recording  in  a  book  or  similar 
record,  the  vesting  declaration,  express  or  implied,  prior  to  the 
registration  or  recording  confers  such  rights  upon  the  person  so 
vested  as  he  would  have  in  equity,  it  being  the  duty  of  such  person 
to  apply  for  the  required  registration  or  recording. 


R.S.O. 

1980,  c.  90 


(6)  Where  the  estate,  interest  or  right  in  the  property  takes  the  Choses  in 
form  of  a  chose  in  action,  a  vesting  declaration,  express  or  implied,  actlon 
is  an  absolute  assignment  within  the  meaning  of  section  53  of  the 
Conveyancing  and  Law  of  Property  Act,  and  until  express  notice  in 
writing  is  given  by  the  newly  vested  persons  to  the  debtor  or  other 
person  obligated  under  the  chose  in  action,  the  vesting  declaration 
has  effect  only  as  an  assignment  in  equity  from  the  formerly  vested 
persons  to  the  newly  vested  persons. 


(7)  It  is  the  duty  of  both  the  formerly  vested  persons  and  the 
newly  vested  persons  to  ensure  that  the  trust  property  is  actually 
delivered  to  the  newly  vested  persons,  but  where  inspection,  can- 
cellation or  endorsement  is  required  by  any  registering  authority 
and  the  property  cannot  be  produced  the  newly  vested  persons  may 
apply  for  registration  or  recording  in  the  same  manner  and  subject 
to  the  same  terms  and  conditions  as  if  the  property  had  been  lost. 


Duty  to 
deliver 


(8)  Where  actual  delivery  of  trust  property  has  not  taken  place   Rights  of 
but  transfer  has  occurred  by  operation  of  subsection  (1),  the  right   ^J1^, 
of  security  or  other  personal  interest  of  any  person  in  that  property 
is  not  destroyed  by  reason  only  of  the  operation  of  subsection  (1). 


(9)  Where  leasehold  property  is  subject  to  a  trust,  the  vesting  of  Leaseholds 
the  property  in  one  or  more  substitute  or  additional  trustees  pursuant 
to  a  vesting  declaration,  express  or  implied,  is  not  a  breach  of  any 
covenant  or  condition  against  assignment,  subletting  or  parting  with 
possession  of  the  property,  whether  absolute  or  with  consent,  made 
by  one  or  more  former  trustees  and,  notwithstanding  any  term  in 
the  lease  to  the  contrary,  does  not  give  rise  to  any  forfeiture,  right 
of  re-entry  or  other  claim  for  breach  of  such  covenant  or  condition. 
New. 
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Protection 
of  persons 
dealing  with 
trustees 


30. — (1)  Except  as  provided  in  subsection  (2),  a  purchaser  of 
trust  property  who  relies  upon  the  production  or  registration  of  a 
deed  of  appointment  or  a  deed  of  discharge  that  contains  a  vesting 
declaration,  express  or  implied,  pursuant  to  section  28,  whether  or 
not  he  otherwise  has  notice  of  the  trust,  may  assume  without  inquiry 
that  the  former  trustees  and  the  substitute  or  additional  trustees 
possessed  or  possess  and  properly  exercised  or  are  properly  exer- 
cising every  power  which  they  purported  or  purport  to  exercise  over 
the  trust  property. 


Actual  notice  (2)  A  purchaser  of  trust  property  who  at  the  time  of  the  purchase 
has  actual  notice  that  the  trustees  do  not  possess  the  power  they 
purport  to  exercise,  or  that  they  are  exercising  a  power  improperly, 
takes  the  trust  property  subject  to  the  terms  of  the  trust  unless  title 
to  the  trust  property  has  been  held  by  a  purchaser  without  actual 
notice  that  the  trustees  do  not  possess  the  power  or  that  they  are 
exercising  the  power  improperly. 


Subs.  27(3), 
(4),  (5)  apply 


(3)  For  the  purposes  of  subsection  (1),  subsections  27(3),  (4) 
and  (5)  apply  mutatis  mutandis. 


Application 
of  ss.  27-30 
to  original 
trustees 


31.  Where  a  sole  trustee  or  one  or  more  trustees  have  been 
appointed  by  a  trust  instrument  to  act  on  the  initial  taking  effect  of 
the  trust,  and  all  or  some  of  them  have  continued  to  act  in  the 
absence  of  an  appointment  of  a  substitute  or  additional  trustee,  they 
may  by  deed  declare  that  they  were  appointed  by  the  trust  instru- 
ment, and  the  deed  has  effect  as  if  it  were  a  deed  of  appointment 
containing  a  vesting  declaration  for  the  purposes  of  sections  27  to 
30. 


Appointment 
and  dis- 
charge of 
trustees  must 
be  by  deed 

Recitals 


32. — (1)  The  appointment  or  discharge  of  a  trustee,  whether 
pursuant  to  a  power  contained  in  this  Part  or  the  trust  instrument, 
must  be  by  deed. 

(2)  Where  the  appointment  or  discharge  of  a  trustee  is  pursuant 
to  a  power  contained  in  the  trust  instrument,  the  deed  must  set  out 
the  terms  of  the  trust  instrument  that  authorize  the  act. 


Validity  of 
majority 
clauses 
in  trust 
instrument 


(3)  If  original,  substitute  or  additional  trustees  assert  to  a  pur- 
chaser that  the  trust  instrument  permits  a  majority  to  bind  all  the 
trustees  and  that  they  constitute  a  majority,  the  deed  of  appointment 
or  the  deed  of  discharge,  or  a  deed  within  the  meaning  of  section 
31,  or,  in  either  case,  a  supplemental  deed,  must  contain  a  recital 
quoting  the  provision  of  the  trust  instrument  to  that  effect,  and, 
subject  to  subsection  (4),  the  recital  is  conclusive  evidence  of  the 
facts  so  stated  and  shall  operate  to  bind  the  trust  in  favour  of  a 
purchaser  of  trust  property. 


Actual  notice  (4)  A  purchaser  of  trust  property  who  at  the  time  of  the  purchase 
has  actual  notice  that  the  trust  instrument  does  not  permit  a  majority 
to  bind  all  the  trustees  or  that  the  trustees  referred  to  in  subsection 
(3)  do  not  constitute  a  majority  is  not  entitled  to  rely  upon  the 


499 


conclusive  effect  of  the  recital  unless  title  to  the  trust  property  has 
been  held  by  a  purchaser  without  such  actual  notice. 

(5)  Where  the  appointment  or  discharge  of  a  trustee  does  not   Failure  to 
comply  with  this  section,  the  appointment  or  discharge  is  invalid   comPlv 
for  all  purposes.  New. 

33.  Where  a  trustee  establishes  before  the  Court  that  the  alleged  Right  of 
circumstances  on  the  basis  of  which  he  was  removed  as  trustee  did  actlon  °f 

removed 

not  in  fact  exist,  he  may  claim  an  appropriate  award  of  damages  trustee 
for  the  wrongful  removal  against  the  persons  who  caused  his  re- 
moval. New. 

PART  IV 

INVESTMENT  AND  ADMINISTRATIVE  POWERS  OF  TRUSTEES 

34. — (1)  Subject  to  section  4,  trustees  may  invest  trust  money   Powers  of 
in  any  kind  of  property.  R.S.O.  1980,  c.  512,  ss.  26,  27,  amended,   investment 


(2)  In  investing  trust  money  under  subsection  (1),  among  the  Guidelines 
tters  wl 
following: 


matters  which  it  is  appropriate  for  trustees  to  consider  are  the 


merits 


1 .  The  marketability  of  the  investment. 

2.  The  length  of  the  term  of  the  investment,  including  its 
maturity  date,  callability  and  redeemability. 

3.  The  probable  duration  of  the  trust. 

4.  The  probable  condition  of  the  market  with  respect  to  the 
value  of  the  investment  at  the  termination  of  the  trust, 
especially  if  at  the  termination  of  the  trust  the  investment 
must  be  converted  into  money  for  the  purpose  of  distri- 
bution. 

5.  The  probable  condition  of  the  market  with  respect  to 
reinvestment  at  the  time  when  the  investment  matures. 

6.  The  aggregate  value  of  the  trust  estate  and  the  nature  of 
the  other  investments. 

7.  The  effect  of  the  investment  in  increasing  and  diminish- 
ing liability  for  taxes. 

8.  The  likelihood  of  inflation. 


(3)  Nothing  in  subsection  (2)  imposes  an  obligation  upon  trustees    idem 
to  consider  each  of  the  matters  mentioned  in  that  subsection  before 
deciding  upon  any  investment. 
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Meaning  of  (4)  The  expressions  "legal  investment",  "authorized  invest- 

expressions      ment",  "investment  authorized  by  law"  or  words  of  similar  import 

for  sub.  (1)  '  .  ,     ,,  ,  ,  •  v 

as  used  in  a  trust  instrument  shall  be  taken  to  mean  any  investment 
that  is  authorized  by  subsection  (1).  New. 


Ancillary  35.  Subject  to  section  4,  trustees  may, 

powers  of 
trustees 

(a)  pending  investment,  or  for  the  purposes  of  paying  the 
ongoing  expenses  of  the  trust,  deposit  trust  money  in  a 
chartered  bank,  trust  company  or  any  other  depository 
empowered  by  law  to  accept  moneys  for  deposit;  R.S.O. 
1980,  c.  512,  s.  28,  amended. 


(b)    sell  trust  property  by  public  auction  or  private  contract 
for  cash  or  credit  on  appropriate  security; 


(c)  dispose  of  trust  property  by  way  of  exchange  for  other 
property,  or  where  the  trust  property  consists  of  an  un- 
divided share,  concur  in  the  partition  of  the  property  in 
which  the  share  is  held; 


(d)  as  lessees,  renew  a  lease  held  by  the  trust; 

(e)  as  lessors,  grant  or  renew  a  lease  or  sublease  of  trust 
property  for  a  term  not  exceeding 

(i)     in  the  case  of  residential  property,  three  years,  or 

(ii)     in  the  case  of  any  other  type  of  property,  seven 
years, 

or  with  the  consent  of  the  Court,  grant  or  renew  a  lease 
or  sublease  of  trust  property  for  longer  periods  or  grant 
an  option  to  renew  the  lease  or  sublease  or  to  purchase 
the  reversion; 


if)  manage,  maintain,  repair,  renovate,  improve  or  develop 
trust  property,  including  in  the  case  of  land  subdividing, 
erecting  buildings,  dedicating  for  any  public  purpose, 
granting  easements,  profits  a  pendre  or  licences,  and 
entering  into  agreements  with  respect  to  boundaries,  party 
walls,  fencing  or  other  matters  in  connection  with  trust 
property; 


(g)    insure  against  loss  or  damage  to  trust  property  and  against 
any  other  risk  or  liability; 
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(h)  carry  on  any  business,  whether  as  sole  proprietor,  part- 
ner, limited  partner  or  otherwise,  incorporate  or  other- 
wise change  the  form  of  the  business,  and  dispose  of  or 
wind  up  the  business; 

(/)  exercise  all  rights  and  powers  and  satisfy  all  liabilities 
incidental  to  the  ownership  of  shares  or  obligations  of  a 
corporation,  including  power  to  sell  or  exercise  subscrip- 
tion rights,  to  exchange  the  shares  or  obligations  for  other 
shares  or  obligations,  to  join  in  plans  for  reconstruction, 
reorganization  or  amalgamation,  to  enter  into  pooling  or 
other  agreements,  or  to  authorize  the  sale  of  the  assets  or 
undertaking  of  the  corporation; 

(/)  surrender  insurance  policies,  leases  or  other  property 
subject  to  onerous  obligations  of  such  a  nature  that  it 
would  not  be  in  the  interests  of  the  beneficiaries  to  retain 
the  trust  property; 

(k)  purchase  or  rent  a  living  accommodation  or  construct  a 
house  on  land  held  by  them  for  the  purpose  of  providing 
a  home  for  the  person  entitled  to  the  income  of  the  money 
expended  in  respect  of  the  purchase,  or  to  the  income  to 
be  expended  in  respect  of  the  rent,  or  to  the  income  of 
either  the  land  or  the  money  expended  in  respect  of  the 
purchase  or  construction,  if  in  any  case  under  this  clause, 
the  person  for  whom  the  living  accommodation  is  pro- 
vided consents  thereto; 

(/)  borrow  money  and,  as  security,  mortgage,  pledge  or 
otherwise  charge  any  of  the  trust  property; 

(m)  pay  or  assert  or  contest  any  claim,  and  compromise, 
compound,  abandon,  submit  to  arbitration  or  otherwise 
settle  any  debt,  account,  claim  or  thing  relating  to  the 
trust  or  the  trust  property; 

(n)  give  a  receipt  in  writing  for  any  money  or  other  property 
received; 

(o)  pay  out  of  trust  money  any  taxes,  assessments,  charges, 
premiums  or  other  outgoings  in  respect  of  trust  property; 

(p)  reimburse  themselves  or  pay  or  discharge  out  of  trust 
property  all  expenses  incurred  in  or  about  the  adminis- 
tration of  the  trust; 

(q)  appropriate  with  the  consent  of  the  beneficiary  property 
in  specie  in  or  towards  satisfaction  of  the  share  or  interest 
of  the  beneficiary,  and  for  such  purpose,  following  con- 
sultation with  a  qualified  person  where  the  trustees  are 
not  personally  qualified,  place  a  valuation  on  the  property 
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(r) 


so  appropriated,  except  that  no  specific  gift  made  by  the 
trust  instrument  shall  be  adversely  affected  by  the  appro- 
priation and  that  within  one  month  of  the  valuation,  or 
such  longer  time  as  the  Court  authorizes,  the  trustees, 
beneficiaries  or  any  other  interested  person  may  apply  to 
the  Court  for  a  review  of  the  appropriation  or  the  valua- 
tion, and,  following  such  notice  as  the  Court  may  order, 
the  Court  may  confirm  or  make  such  variation  as  the 
Court  considers  proper;  and 

do  all  supplementary  or  ancillary  acts  or  things  and  ex- 
ecute all  instruments  necessary  or  desirable  to  enable 
them  to  carry  out  effectively  the  intent  and  purpose  of 
the  powers  vested  in  them.  New. 


Passing  of 
accounts 


Idem 


Disposition 
of  insurance 
proceeds 


Idem 


Idem 


36. — (1)  Trustees,  whether  of  an  inter  vivos  or  testamentary 
trust,  may  pass  their  accounts  voluntarily  or  they  may  be  called 
upon  by  citation  to  do  so  on  the  application  of  any  person  interested 
therein.  R.R.O.  1980,  Reg.  925,  r.  59,  amended. 

(2)  Trustees  desiring  to  pass  the  accounts  of  their  dealings  with 
the  trust  property  may  file  their  accounts  in  the  office  of  any  court 
having  jurisdiction,  and  the  proceedings  and  practice  upon  the 
passing  of  such  accounts  shall  be  the  same  and  have  the  like  effect 
as  the  passing  of  the  accounts  of  executors  or  administrators,  except 
that  in  the  case  of  trustees  under  a  will,  the  accounts  shall  be  filed 
and  passed  in  the  office  of  the  court  by  which  probate  of  the  will 
was  granted.  R.S.O.  1980,  c.  512,  s.  23(1),  amended. 

37. — (1)  Where  a  contract  of  insurance  has  been  entered  into 
and  any  premiums  have  been  paid  by  the  trustees,  the  money 
receivable  by  the  trustees  under  the  policy  shall  be  held  by  them  as 
capital  money  of  the  trust,  subject  to  the  terms  of  the  trust,  including 
the  power  of  investment. 

(2)  All  or  part  of  the  money  so  held  may  be  applied  by  the 
trustees,  with  the  consent  of  the  Court,  for  rebuilding,  reinstating, 
replacing  or  the  major  repair  of  trust  property  that  has  been  lost  or 
damaged. 

(3)  Where  a  beneficiary  of  a  trust  enters  into  a  contract  of  insur- 
ance against  loss  of,  or  damage  to,  any  trust  property,  or  any  other 
risk  or  liability  to  which  the  trustees  are  or  might  be  exposed, 
whether  or  not  the  beneficiary  is  required  by  the  trust  instrument  or 
by  a  third  party  so  to  do, 

(a)  the  money  received  under  the  policy  shall  be  held  as 
capital  money  and  assigned  by  the  insured  to  the  trustees; 
and 


(b)     in  the  event  that  money  is  received  under  the  policy,  the 
insured  shall  be  reimbursed  by  the  trustees  for  the  amount 
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of  such  premium  payment  or  payments  as  the  trustees  in 
their  discretion  consider  reflects  the  interests  of  benefi- 
ciaries other  than  the  insured  in  the  trust  property. 


(4)  Nothing  in  this  section  affects  the  rights  of  a  mortgagee, 
lessor,  lessee  or  other  person  in  money  so  received  from  an  insurer. 

(5)  This  section  applies  only  to  money  received  by  trustees  after 
this  Act  comes  into  force.  New. 


Rights  of 
mortgagees 
etc.  not 
affected 

Application 
of  section 


38.  A  receipt  under  clause  35(/?)  for  any  money  or  other  property 
received  by  trustees  is  a  sufficient  discharge  to  the  person  paying 
or  transferring  the  money  or  other  property  and  exonerates  him 
from  seeing  to  its  application  or  being  answerable  for  its  misappli- 
cation. New. 


Discharge  of 
persons  pay- 
ing trustees 


39. — (1)  Trustees  shall  act  impartially  as  between  income  and 
capital  beneficiaries,  having  regard  to  each  item  of  trust  property, 
whatever  the  nature  of  the  property,  and  whether  it  is  an  original 
asset  or  an  asset  acquired  subsequently,  further  to  an  authorization 
in  the  trust  instrument  or  conferred  by  statute. 


Duty  to  act 
impartially 


(2)  Notwithstanding  section  2  and  except  where  the  trust  instru-   A    lication 
ment  expressly  provides  otherwise,  this  section  applies  to  every   of  section 
trust.  New. 


40. — (1)  Trustees  may  apportion  any  payment  or  expenditure 
for  any  outgoing  between  the  income  and  capital  accounts,  or  they 
may  charge  the  payment  or  expenditure  exclusively  to  either  income 
or  capital  as  they  consider  just  and  equitable  in  all  the  circumstan- 
ces. 


Apportion- 
ment of 
outgoings  be- 
tween 
income  and 
capital  bene- 
ficiaries 


(2)  Trustees  may  pay  for  any  outgoing  from  income  or  capital, 
or  wholly  or  partly  from  each,  as  appears  to  them  to  be  in  accord 
with  sound  business  practice  and  in  the  best  interests  of  the  trust 
beneficiaries  as  a  whole,  and,  where  the  whole  or  part  of  the 
payment  or  expenditure  is  made  out  of  or  charged  to  capital,  they 
may  recoup  capital  from  subsequent  income,  or  where  the  whole 
or  part  of  the  payment  or  expenditure  is  made  out  of  or  charged  to 
income,  they  may  recoup  income  from  capital,  if,  in  either  case, 
they  consider  that  course  to  be  just  and  equitable  in  all  the  circum- 
stances. 


Payment  and 
recoupment 
of  outgoings 


(3)  Trustees  may,  and  if  ordered  by  the  Court  upon  application 
shall,  deduct  from  the  income  derived  from  trust  property  that  is 
subject  to  depreciation  or  obsolescence  such  amounts  as  are  fair 
and  reasonable  having  regard  to  sound  business  practice  in  order  to 
protect  the  capital  of  the  trust  from  loss,  and  any  sums  so  deducted 
shall  be  set  aside  and  added  to  the  capital  of  the  trust  so  as  to 
become  capital  for  all  purposes. 


Deductions 
for  deprecia- 
tion and 
obsolescence 
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Exception  of  (4)  Where  a  trust  is  a  trust  for  the  exclusive  benefit  of  the  spouse 
spousal  trusts  0f  me  testator  or  settlor  within  the  meaning  of  the  Income  Tax  Act 
s.c.  1970-      (Canada),  this  section  does  not  apply  to  the  trust  unless  the  trust 

instrument  expressly  provides  that  it  or  a  specified  part  of  it  does 

apply. 


71-72,  c.  63 


Application 
of  section 


(5)  This  section  is  subject  to  section  39  and  applies  only  to  trusts 
that  take  effect  after  this  Act  comes  into  force.  New. 


Discretionary 
allocation 
trusts  of 
receipts  and 
outgoings 


Application 
of  subs. 
40(2),  (3) 


41. — (1)  Subject  to  section  39,  where  trustees  are  expressly 
directed  by  the  trust  instrument  to  hold  trust  assets  on  discretionary 
allocation  trusts,  they  shall  allocate  receipts  to  and  charges  for 
outgoings  against  the  income  and  capital  accounts  as  they  consider 
just  and  equitable  in  all  the  circumstances. 

(2)  Where  trustees  are  expressly  directed  by  the  trust  instrument 
to  hold  trust  assets  on  discretionary  allocation  trusts,  subsections 
40(2)  and  (3)  apply. 


Guidelines 
for  "in- 
come" and 
"capital" 


(3)  For  the  purposes  of  this  section  and  for  determining  the 
relative  proportionate  interests  of  beneficiaries  of  the  trust,  but  not 
so  as  to  limit  in  any  way  the  powers  conferred  by  subsection  (1), 

(a)  income  may  be  understood  to  be  the  return  in  money  or 
property  derived  from  the  use  of  capital;  and 

(b)  capital  may  be  understood  to  be  the  property  set  aside  by 
the  trust  instrument  to  be  delivered  eventually  to  a  re- 
mainderman, while  the  return  or  use  of  the  capital  is  in 
the  meantime  taken  or  received  by  or  held  for  accumu- 
lation for  an  income  beneficiary.  New. 


Percentage 
trusts:  alloca- 
tion of 
receipts  and 
outgoings 


42. — (1)  Subject  to  section  39,  where  trustees  are  expressly 
directed  by  the  trust  instrument  to  hold  trust  assets  on  percentage 
trusts,  they  shall  value  the  assets  periodically  and,  instead  of  any 
income  arising  from  the  assets,  pay  to  the  person  who  would  other- 
wise be  the  income  beneficiary  a  percentage  of  that  valuation  in 
each  year  of  the  valuation  period. 


Idem 


(2)  Where  there  are  two  or  more  income  beneficiaries  whose 
interests  are  vested  in  possession  at  the  same  time,  the  percentage 
shall  be  divided  equally  among  them,  unless  the  trust  instrument 
divides  the  percentage  in  another  proportion,  or  makes  other  pro- 
vision, including  discretionary  trusts,  for  the  distribution  of  the 
percentage. 


Percentage 
payments 


(3)  The  percentage  payment  shall  be  made  from  income  arising 
during  the  accounting  year  and,  so  far  as  income  is  insufficient, 
from  capital,  and  any  income  of  the  trust  arising  during  the  account- 
ing year  in  excess  of  the  amount  of  the  percentage  payment  shall 
be  added  to  capital. 
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(4)  In  this  section, 
(a) 


"assets"  means  the  capital  of  the  trust  property  subject  to 
the  percentage  trusts,  plus  the  income  arising  therefrom 
on  hand,  accumulated  and  accrued  on  valuation  day; 


(b)  "valuation"  means  the  fair  market  value  of  the  assets  less 
the  liabilities  outstanding  at  the  moment  of  valuation; 
and 

(c)  "valuation  period"  means  the  period  of  time  between  one 
valuation  and  the  next. 


Meaning  of 

"assets", 

"valuation" 

"valuation 

period" 


(5)  Where  the  trust  instrument  does  not  provide  for  the  frequency 
of  valuations  or  for  the  percentage  to  be  paid  annually  during  a 
valuation  period,  the  Lieutenant  Governor  in  Council  may  make 
regulations  providing  therefor  and  for  such  ancillary  matters  as  he 
considers  proper.  New. 

43. — (1)  The  Accumulations  Act  does  not  apply  to  the  operation 
of  section  41  or  42. 

(2)  A  testator  or  settlor  in  employing  section  41  or  42  is  not 
precluded  from  conferring  upon  the  trustees  a  power  to  encroach 
upon  capital  in  favour  of  a  beneficiary.  New. 


Frequency  of 
valuations 
and  determi- 
nation of  the 
percentage 


Application 
of  ss.  41,  42 

R.S.O. 

1980,  c.  5. 

Idem 


PARTY 


DISPOSITIVE  POWERS  OF  TRUSTEES 


44. — (1)  For  the  purposes  of  sections  45  to  51,  a  vested  interest 
includes  an  interest  that  is  vested  absolutely,  defeasibly,  whether 
in  whole  or  in  part,  determinably,  or  deferred  as  to  possession. 

(2)  Where  there  is  a  trust  for  the  exclusive  benefit  of  the  spouse 
of  the  testator  or  settlor  within  the  meaning  of  the  Income  Tax  Act 
(Canada),  sections  45  to  51  do  not  apply  unless  the  trust  instrument 
expressly  provides  otherwise. 


Meaning  of 

vested 

interest 


Application 
of  ss.  45-51 

S.C.  1970- 
71-72,  c.  63 


(3)  For  the  purposes  of  sections  45  to  5 1  a  direction  to  accumulate   Direction  to 
income  is  not  in  itself  evidence  of  a  contrary  intent.  New.  accumulate 

J  income 


(4)  For  the  purposes  of  subsections  45(2)  and  50(  1),  "subtrust" 
means  a  new  and  separate  trust  to  which  trust  property  is  transferred 
in  accordance  with  the  terms  of  a  trust  or  the  law  for  the  benefit  of 
a  beneficiary  and  any  one  or  more  persons  authorized  by  the  trust 
or  the  law. 


Meaning  of 
subtrust 


45. — ( 1 )  Where  property  is  held  by  trustees  in  trust  for  a  person, 
for  any  interest,  whether  vested  or  contingent,  then,  notwithstand- 
ing that  the  interest  may  ultimately  prove  to  be  invalid  under  the 
Perpetuities  Act,  but  subject  to  any  interests  or  charges  affecting 
that  property, 


Power  to 
apply  income 
for  mainten- 
ance or 
advancement 

R.S.O. 

1980,  c.  374 
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(a)  during  the  minority  of  such  person,  if  his  interest  so  long 
continues,  the  trustees  may,  at  their  sole  discretion,  pay 
to  his  parent  or  guardian  or  to  the  person  having  his 
custody  or  control,  or  otherwise  apply  for  or  towards  his 
maintenance,  education,  advancement  in  life  or  benefit, 
the  whole  or  such  part  of  the  income  of  that  property  as 
may,  in  the  circumstances,  be  reasonable,  whether  or  not 
there  is 

(i)     any  other  fund  applicable  to  the  same  purpose,  or 

(ii)     any  person  bound  by  law  to  provide  for  his  main- 
tenance or  education;  and 

(b)  in  the  case  of  any  such  person  who  has  attained  the  age 
of  eighteen  years  and  has  not  an  income  or  capital  interest 
vested  in  interest  and  in  possession,  the  trustees  may, 
until  he  either  attains  such  an  interest  or  dies  or  until 
failure  of  his  interest,  pay  to  that  person  for  his  benefit 
the  whole  or  any  part  of  the  income  as  they  in  their  sole 
discretion  think  fit,  whether  or  not  there  is  any  other  fund 
available  for  payments  to  him. 

idem  (2)  Where  the  person  qualified  for  discretionary  payments  under 

clause  (\)(b)  is  or  has  been  married,  the  trustees  may  exercise  their 
power  under  that  clause,  by  way  of  a  subtrust  or  otherwise,  in 
favour  of  the  existing  or  former  husband  or  wife  or  the  children  of 
the  person  so  qualified,  including  the  children  of  a  former  marriage, 
if  in  the  sole  discretion  of  the  trustees  they  consider  the  circumstan- 
ces appropriate  and  to  the  benefit  of  the  person  so  qualified.  New. 


Accumulated        46. — (1)  Notwithstanding  any  rule  of  law  of  perpetuities  or 
income  accumulations,  during  the  minority  of  a  person  to  whom  section  45 

applies,  if  his  interest  so  long  continues,  and  for  the  period  during 
which  the  trustees  are  empowered  by  clause  45(\)(b)  to  make 
payments,  the  trustees  shall  accumulate  the  residue  of  the  income 
in  the  way  of  compound  interest  by  investing  the  residue  and  the 
resulting  income  thereof  from  time  to  time  in  investments  author- 
ized by  law  or  the  trust  instrument,  and  shall  pay  those  accumula- 
tions to  the  person  whose  interest  qualifies  him  for  discretionary 
payments  under  subsection  45(1),  payment  being  made  when  suGh 
person  attains  the  age  of  eighteen  years,  or,  if  he  does  not  at  the 
age  of  eighteen  years  have  or  acquire  an  interest  which  is  vested  in 
interest  and  in  possession,  then  when  he  does  so  acquire  such  an 
interest. 

idem  (2)  If  such  person  has  an  interest  in  income  or  capital  that  is 

vested  in  interest,  and  prior  to  any  defeasance  or  determination 
occurring  he  dies,  whether  or  not  death  causes  defeasance  or  deter- 
mination, the  accumulations  to  that  date  pass  to  his  personal  rep- 
resentatives, but  a  person  who  has  an  interest  in  capital  vested  in 
interest  is  not  entitled  to  call  for  the  capital  or  the  accumulations 
during  his  lifetime  other  than  at  the  close  of  his  minority  or  when 
his  interest  vests  in  possession,  whichever  occurs  last. 
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(3)  If  such  person  has  a  contingent  interest  in  income  or  capital,   idem 
and  before  any  contingency  occurs  he  dies  or  the  interest  fails,  the 
accumulations  shall  be  held  as  an  accretion  to  the  capital  of  the 
trust  property  and  as  one  fund  with  such  capital  for  all  purposes. 

(4)  The  entitlement  of  a  person  to  call  for  the  accumulations   idem 
under  this  section  is  without  prejudice  to  any  provisions  with  respect 
thereto  contained  in  any  settlement  made  by  him  at  an  earlier  time 

and  subsisting  when  the  entitlement  occurs. 

(5)  At  any  time  during  the  minority  of  such  person,  if  his  interest   idem 
so  long  continues,  and  during  the  period  trustees  are  empowered 

by  clause  45(  \)(b)  to  make  payments  to  him  or  for  his  benefit,  the 
trustees  may  pay  or  apply  the  accumulated  income  or  any  part  of  it 
as  if  the  accumulations  were  income  arising  in  the  then  current 
year. 

(6)  Trustees  acting  under  clause  45(1  ){a)  may  pay  or  apply   idem 
income  or  accumulations  for  the  past  maintenance,  education,  ad- 
vancement in  life,  or  benefit  of  the  person  who  is  a  minor,  and 
under  clause  45(1)(/?)  or  subsection  45(2)  may  pay  accumulations 

as  they  think  fit.  New. 

47.-(l)  Notwithstanding  the  terms  of  the  trust  instrument  and  interests 
except  so  far  as  such  income  or  a  part  of  it  is  expressly  disposed  of  th'f  car7 

r    .  .      r        .  ,i  ...        intermediate 

otherwise,  all  vested  and  contingent  interests,  whether  arising  by  income 
will  or  otherwise  and  whatever  the  nature  of  the  property  subject  to 
them,  carry  the  intermediate  income  from  the  date  the  interest 
arises. 


(2)  This  section  extends  to  a  vested  annuity  in  the  same  manner 
as  if  the  annuity  were  the  income  of  property  held  by  trustees  in 
trust  to  pay  the  income  of  it  to  the  annuitant  for  the  same  period  for 
which  the  annuity  is  payable,  and  any  accumulations  made  during 
the  minority  of  the  annuitant  or  any  later  period  of  time  shall  be 
held  in  trust  for  the  annuitant  absolutely.  New. 

48.  Sections  45,  46  and  47  apply  only  where  the  trust  instrument 
under  which  the  interest  arises  takes  effect  after  this  Act  comes  into 
force.  New. 


Extended 
application  of 
section 


Application 

of  ss.  45, 
46,  47 


49. — ( 1 )  Where  property  is  held  by  trustees  in  trust  for  a  person   Power  to 
for  any  interest  in  capital,  whether  vested  or  contingent,  and  whether  ?pply  capital 

.   J  .      .  r        '  ©       '  for  mainten- 

the  interest  is  in  possession  or  in  remainder  or  reversion,  then,  anceor 

notwithstanding  that  the  interest  may  ultimately  prove  to  be  invalid  advancement 

under  the  Perpetuities  Act,  the  trustees  may,  subject  to  subsections  r.s.o. 

(2)  and  (3),  i980,  c.  374 

(a)  pay  or  apply  the  capital  or  part  of  it; 

(b)  with  a  view  to  such  payment  or  application,  sell,  mort- 
gage or  charge  any  capital  asset;  or 

(c)  transfer  any  capital  assets, 
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for  maintenance,  education,  including  past  maintenance  or  educa- 
tion, advancement  in  life,  or  benefit  of  such  person,  if  a  minor,  or 
for  any  purpose  which  is  to  his  benefit,  if  an  adult,  as  the  trustees 
in  their  sole  discretion  think  fit. 


Monetary 
restriction 


(2)  The  trustees  may  pay,  transfer  or  apply  to  or  for  a  person 
entitled  under  subsection  ( 1 )  a  sum  not  exceeding  $  1 0,000,  or  one- 
half  the  value  of  the  interest  of  such  person,  whichever  is  the 
greater. 


Consent  of 
Court 


(3)  The  trustees  must  obtain  the  consent  of  the  Court  before 
paying,  transferring  or  applying  any  sum  greater  than  that  men- 
tioned under  subsection  (2). 


Availability 
of  capital 


(4)  No  capital  shall  be  paid,  transferred  or  applied  under  subsec- 
tion (1)  or  (2)  unless  the  income  or  accumulated  surplus  income  is 
not  available  under  the  terms  of  the  trust  instrument  for  the  main- 
tenance, education,  advancement  in  life  or  benefit  of  the  benefici- 
ary, or  the  income  or  accumulated  surplus  income  so  available  is 
insufficient  or  exhausted.  New. 


Payment  of 
capital  other 
than  to 
beneficiary 


50. — (1)  When  the  person  qualified  for  discretionary  payments 
under  subsection  49(1)  is  or  has  been  married,  the  trustees  may 
exercise  their  power  under  that  subsection,  by  way  of  a  subtrust  or 
otherwise,  in  favour  of  the  existing  or  former  husband  or  wife  or 
the  children  of  the  person  so  qualified,  including  the  children  of  a 
former  marriage,  if  in  the  sole  discretion  of  the  trustees  they  con- 
sider the  circumstances  appropriate  and  to  the  benefit  of  the  person 
so  qualified. 


Account- 
ability of 
advanced 
funds 


(2)  When  the  person  so  qualified  or  any  other  person  is  or 
becomes  absolutely  and  indefeasibly  entitled  to  the  share  in  the  trust 
capital,  in  which  the  person  qualified  had  a  vested  or  contingent 
interest  when  the  money  or  asset  was  so  paid,  transferred  or  applied, 
that  money  or  asset  shall  be  brought  into  account  as  part  of  that 
share  of  the  trust  capital. 


Effect  of 
prior  life  or 
other  interest 


(3)  No  such  payment,  transfer  or  application  shall  be  made  so  as 
to  prejudice  any  person  entitled  to  any  prior  life  or  other  interest, 
whether  vested  or  contingent,  in  the  money  or  asset  paid,  trans- 
ferred or  applied,  unless  that  person  is  in  existence  and  of  full  age 
and  consents  in  writing  to  the  payment,  transfer  or  application,  or 
unless  the  Court,  on  the  application  of  the  trustees,  so  orders.  New. 


Power  to 
impose  con- 
ditions 


51. — (1)  Where  a  power  to  pay,  transfer  or  apply  property  for 
any  of  the  purposes  set  out  in  subsection  49(  1 )  is  vested  in  trustees 
by  that  subsection  or  by  the  trust  instrument,  the  trustees  when 
exercising  the  power  have,  and  shall  be  deemed  always  to  have 
had,  authority  to  impose  on  the  person  receiving  such  payment  any 
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condition,  whether  as  to  repayment,  payment  of  interest,  giving 
security,  or  otherwise,  and  at  any  time  after  imposing  such  a  con- 
dition, the  trustees  may  either  wholly  or  in  part  waive  the  condition 
or  release  any  obligation  undertaken  or  any  security  given  by  reason 
of  the  condition. 

(2)  In  determining  the  amount  or  value  of  the  property  which  Repayment 
trustees  who  have  imposed  such  a  condition  may  pay,  transfer  or  °Jfj^gd 
apply  in  exercise  of  the  power,  any  money  or  asset  repaid  or 
retransferred  to  the  trustees  or  recovered  by  them  shall  be  deemed 

not  to  have  been  so  paid,  transferred  or  applied  by  the  trustees. 

(3)  When  imposing  a  condition  as  to  security  under  subsection  investment 
(1),  trustees  shall  not  be  affected  by  any  restrictions  upon  the  restnctl°ns 
investment  of  the  trust  funds,  whether  imposed  by  the  Accumula-  able 
tions  Act  or  by  the  trust  instrument.  r.s.o. 

1980,  c.  5 

(4)  Nothing  in  this  section  imposes  upon  trustees  any  obligation  No  obligation 
to  impose  such  a  condition.  to  lr"P°se 

r  conditions 

(5)  Trustees  are  not  liable  for  any  loss  incurred  in  respect  of  any  Trustees  not 
asset  transferred  or  applied  under  this  section,  including  loss  which  hable  for  loss 
arises  because  of  the  failure  of  a  person  who  is  subject  to  a  condition 

to  discharge  the  obligation  imposed  by  the  condition.  New. 


52. — (1)  Where  property  is  held  on  trust  for  a  person,  in  this  claims  by 
section  called  "the  protected  beneficiary",  for  an  interest  that  is  ( 
determinable  on  a  claim  being  made  by  a  creditor  or  trustee  in 
bankruptcy  against  the  income  payable  to  the  protected  beneficiary, 
such  a  claimant  may  apply  to  the  Court  for  payment  of  his  claim, 
and  the  Court  may  order  the  payment  of  the  claim  out  of  income 
arising  from  the  trust  until  the  interest  but  for  the  determinability 
would  have  terminated. 


against  prop- 
erty held  on 
protective 
trusts 


(2)  If  it  is  established  to  the  satisfaction  of  the  Court  that  any 
successive  beneficiary,  including  any  beneficiary  of  a  discretionary 
trust,  as  to  the  income  or  capital  of  the  trust,  has  derived  any  benefit 
from  any  debt  incurred  by  the  protected  beneficiary,  payment  of 
which  is  being  sought  by  the  creditor,  the  Court  may  order  that  the 
whole  or  part  of  the  capital  of  the  trust  be  released  from  the  trust  to 
meet,  in  whole  or  in  part,  the  claim  of  the  creditor  or  trustee  in 
bankruptcy  of  the  protected  beneficiary. 

(3)  On  an  application  under  this  section,  the  Court  may  allow 
the  protected  beneficiary  to  receive,  whether  or  not  at  the  further 
discretion  of  the  trustees,  such  income  as  in  the  opinion  of  the  Court 
will  provide  reasonable  maintenance  for  the  beneficiary  and  his 
dependants. 


Release  of 
capital 


Income  to 
provide 
reasonable 
maintenance 


(4)  This  section  applies  notwithstanding  the  terms  of  the  trust  Application 
instrument.  New.  of  section 
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No  notice 
from  other 
trust  etc. 


PART  VI 

PROTECTION  OF  TRUSTEES  AND  LIABILITY  OF  CO-TRUSTEES 
BETWEEN  THEMSELVES 

53.  A  trustee  acting, 

(a)  for  more  than  one  trust;  or 

(b)  as  a  personal  representative  of  an  estate, 

is  not,  in  the  absence  of  fraud,  affected  by  notice  of  any  instrument, 
matter,  fact  or  thing  in  relation  to  any  particular  trust  if  he  has 
obtained  notice  thereof  merely  by  reason  of  his  acting  or  having 
acted  for  the  purposes  of  another  trust  or  estate.  New. 


Contribution 

and 

indemnity 


54. — ( 1)  Subject  to  any  express  limitation  of  liability  in  the  trust 
instrument  or  to  any  express  provision  in  the  trust  instrument  as  to 
contribution  or  indemnity,  the  proportions  in  which  co-trustees  in 
breach  of  trust  are  liable  as  between  themselves  for  making  good 
the  loss  to  the  trust  or  the  amount  of  contribution  which  may  be 
recovered  by  a  trustee  from  any  co-trustee  are  such  as  may  be  found 
by  the  Court  to  be  just  and  equitable  having  regard  to  the  extent  of 
the  responsibility  of  each  trustee  in  breach  for  the  loss  caused. 


Power  of  (2)  The  Court  may  exempt  a  trustee  from  liability  to  make 

exem  t°from    contribution  or  may  order  that  any  contribution  due  to  or  to  be 
contribution     recovered  from  a  trustee  amounts  to  a  complete  indemnity. 


Meaning  of 
"breach  of 
trust" 


(3)  In  subsection  (1)  "breach  of  trust"  includes  any  act  or  omis- 
sion, whether  intentional  or  negligent,  giving  rise  to  liability  of  a 
trustee  to  the  trust  beneficiaries. 


Powers  of 
Court 


(4)  The  powers  conferred  on  the  Court  by  this  section  may  be 
exercised  even  where  both  the  trustee  claiming  contribution  and  the 
trustee  against  whom  the  claim  is  made  have  acted  fraudulently  in 
breach  of  trust. 


Idem 


Idem 


Co-trustees 


(5)  Where  a  trustee  in  breach  of  trust  is  insolvent,  the  Court  may 
apportion  the  cost  of  making  good  the  loss  to  the  trust  and  any 
further  damages  as  is  appropriate  among  the  solvent  co-trustees. 

(6)  Where  the  beneficiaries  have  settled  with  a  trustee  in  breach 
of  trust  and  that  trustee  subsequently  seeks  contribution  from  a  co- 
trustee, the  Court  in  making  any  contribution  order  may  determine 
whether  the  settlement  figure  is  reasonable. 

(7)  Except  as  otherwise  provided  in  this  section,  a  trustee  shall 
not  be  obligated  or  required  by  the  Court  to  make  contribution  to 
or  indemnify  a  co-trustee. 


Application 
of  section 


(8)  This  section  does  not  apply  in  proceedings  for  breach  of  trust 
commenced  before  this  Act  comes  into  force. 
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(9)  Nothing  in  this  section  affects  any  judicial  determination  as   idem 
to  liabilities  for  contribution  and  indemnity  when  that  determination 
was  made  before  this  Act  comes  into  force.  New. 


55.  Where  trustees  commit  a  breach  of  trust  at  the  instigation  or 
request  or  with  the  consent  in  writing  of  a  beneficiary,  the  Court 
may  impound  all  or  any  part  of  the  interest  of  the  beneficiary  in  the 
trust  estate  by  way  of  contribution  or  indemnity  to  the  trustees  or 
persons  claiming  through  them.  R.S.O.  1980,  c.  512,  s.  34(1), 
amended. 

PART  VII 

FURTHER  POWERS  OF  THE  COURT 

56. — (1)  Where  it  appears  to  the  Court  to  be  in  the  best  interests 
of  a  trust  and  where  the  removal  or  appointment  of  one  or  more 
trustees  otherwise  than  under  this  section  would  be  inexpedient, 
difficult  or  impracticable,  the  Court  may,  notwithstanding  the  pro- 
visions of  Part  III, 

(a)  remove  one  or  more  of  the  trustees,  with  or  without  the 
appointment  of  substitute  trustees;  or 

(b)  appoint  one  or  more  trustees  where  there  is  no  existing 
trustee  or  uncertainty  as  to  the  existence  or  identity  of 
any  trustee  or  in  substitution  for  or  in  addition  to  one  or 
more  existing  trustees.  R.S.O.  1980,  c.  512,  s.  5(1) 
amended. 


Beneficiaries 
instigating 
etc.  breaches 
of  trust 


Power  of 
Court  to 
remove 
trustees  and 
to  appoint 
new  trustees 


(2)  In  the  event  of  the  Court  exercising  its  powers  under  this   Ss.  24, 26 
section,  sections  24  and  26  apply.  R.S.O.  1980,  c.  512,  s.  5(2),   aPP^ 
amended. 


57. — (1)  Where  two  or  more  trustees  were  originally  appointed 
and,  however  it  occurs,  there  is  only  one  trustee,  not  being  a  trust 
company,  remaining  in  office,  whether  that  person  is  an  original  or 
a  subsequent  appointee,  the  Court  may  consent  to  that  person  con- 
tinuing to  act  as  sole  trustee. 


Power  of 
Court  to 
allow  sole 
continuing 
trustee  to  act 
alone 


(2)  In  the  event  of  the  Court  exercising  its  power  under  subsec- 
tion (1),  section  26  applies  to  the  continuing  trustee.  New. 


S.  26  applies 


58. — ( 1)  Where  it  appears  to  the  Court  to  be  in  the  best  interests 
of  a  trust,  the  Court,  subject  to  subsection  (2),  may  upon  application 
vest  the  trust  property  or  an  interest  therein  in  one  or  more  persons 
in  such  manner,  for  such  estate  or  interest  and  on  such  terms  as  the 
Court  orders. 


Vesting 
orders 


(2)  Where  an  order  under  subsection  (1)  is  consequential  on  the 
appointment  of  one  or  more  new  trustees  or  on  the  retirement  or 
removal  of  a  trustee  without  the  appointment  of  a  new  trustee  in 
place  of  the  trustee  retiring  or  removed,  the  Court  shall  vest  the 
trust  property  in  the  person  or  persons  who,  on  the  appointment, 


Idem 
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retirement  or  removal,  are  the  trustees.  R.S.O.  1980,  c.  512,  ss. 
10,  13,  amended. 


Appointing 
in  lieu  of 
vesting 


(3)  Where  this  Act  provides  for  the  making  of  a  vesting  order, 
the  Court  may,  in  lieu  thereof,  appoint  a  person  to  make  or  to  join 
in  making  the  transfer  of  the  trust  property.  R.S.O.  1980,  c.  512, 
s.  13(4),  amended. 


Vesting  when 
trustee 
unable  to  act 
by  incapacity 
or  absence 


59.— (1)  Where, 

(a)  a  trustee  is  under  a  disability  that  temporarily  precludes 
his  participation  in  the  administration  of  the  trust;  or 

(b)  a  trustee  is,  by  reason  of  temporary  absence,  unable  to 
participate  in  the  administration  of  the  trust, 

and  it  appears  to  the  one  or  more  other  trustees  that  it  is  desirable 
to  proceed  immediately  to  deal  with  the  whole  or  a  part  of  the  trust 
property,  and  the  circumstances,  in  the  opinion  of  the  Court,  do 
not  justify  the  removal  of  the  trustee  who  is  under  the  disability  or 
who  is  absent,  the  Court  may  vest  the  whole  or  such  part  of  the 
trust  property  in  the  trustee  or  trustees,  other  than  the  trustee  who 
is  under  the  disability  or  is  absent,  in  such  manner,  for  such  estate 
or  interest  and  on  such  terms  as  the  Court  orders. 


Idem 


Idem 


Revesting 
orders 


Effect  of 

vesting 

orders 


Protection  of 
persons  deal- 
ing with 
trustees 


(2)  Where  an  order  is  made  under  subsection  (1),  persons  ac- 
quiring any  trust  property  vested  in  the  remaining  trustees  by  such 
order  acquire  the  title  thereto  that  they  would  have  acquired  if  the 
trustee  under  disability  or  absent  had  been  sui  juris  and  had  executed 
and  joined  in  the  delivery  to  them  of  the  conveyance,  transfer  or 
assignment  of  the  trust  property,  or  had  joined  in  the  delivery  to 
them  of  the  trust  property,  as  the  case  may  be. 

(3)  A  dealing  with  trust  property  vested  in  remaining  trustees  by 
an  order  made  under  subsection  ( 1 )  is  not  a  breach  of  trust  merely 
because  the  trustee  under  disability  or  absent  did  not  join  or  concur 
in  the  dealing. 

(4)  On  the  cessation  of  the  disability  or  absence  of  such  a  trustee, 
the  Court  may  make  an  order  revesting  the  trust  property,  or  such 
of  it  as  remains  subject  to  the  trust,  and  any  property  received  in 
exchange  for  it,  in  all  of  the  trustees.  New. 

60.  A  vesting  order  made  under  this  Act  has  the  same  effect  as 
if  the  legal  or  other  estate  or  interest  in  the  property  had  been 
actually  conveyed  by  deed  or  otherwise  for  the  same  estate  or 
interest  to  the  person  in  whom  the  property  is  ordered  to  be  vested 
or,  in  the  case  of  a  chose  in  action,  as  if  it  had  been  actually  assigned 
to  the  last-mentioned  person.  R.S.O.  1980,  c.  223,  s.  79,  amended. 

61. — (1)  A  person  who  receives  notice  of  the  existence  of  a  trust 
affecting  property  by  reason  only  of  the  production  or  registration 
of 
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(a)  an  order  of  the  Court  appointing  or  discharging  trustees; 
or 

(b)  a  vesting  order  made  pursuant  to  this  Act, 

may  assume  without  inquiry  that  the  persons  who  before  or  after 
the  making  of  the  order  were  or  are  the  trustees  possessed  or  possess 
and  properly  exercised  or  are  properly  exercising  every  power 
which  they  purported  or  purport  to  exercise  over  the  trust  property. 

(2)  A  purchaser  of  trust  property  who  at  the  time  of  the  purchase  Actual  notice 
has  actual  notice  that  the  persons  who  were  or  are  the  trustees  did 

not  or  do  not  possess  or  did  not  or  are  not  properly  exercising  every 
power  which  they  purported  or  purport  to  exercise  over  the  trust 
property,  takes  the  trust  property  subject  to  the  terms  of  the  trust, 
unless  title  to  the  trust  property  has  been  held  by  a  purchaser  without 
actual  notice  that  the  trustees  did  not  or  do  not  possess  the  power 
or  did  not  or  are  not  exercising  the  power  improperly. 

(3)  For  the  purposes  of  subsection  (1),  subsections  27(3),  (4)   Subs.  27(3), 
and  (5)  apply  mutatis  mutandis.  (4)<  (5)  apply 

(4)  This  section  applies  only  to  vesting  orders  made  after  this   Application 
Act  comes  into  force.  of  sectlon 

(5)  This  section  applies  notwithstanding  the  terms  of  the  trust   Mandatory 
instrument.  application  of 

section 

62.  Where  leasehold  property  is  subject  to  a  trust,  the  vesting  of  Leasehold 
the  property  in  one  or  more  new  trustees  pursuant  to  a  vesting  order  ProPerty 
is  not  a  breach  of  any  covenant  or  condition  against  assignment, 
subletting  or  parting  with  possession  of  the  property,  whether  ab- 
solute or  with  consent,  made  by  one  or  more  former  trustees  and, 
notwithstanding  any  term  in  the  lease  to  the  contrary,  does  not  give 
rise  to  any  forfeiture,  right  of  re-entry  or  other  claim  for  breach  of 
such  covenant  or  condition.  New. 


63. — (1)  Where  in  the  administration  of  trust  property  any  sale, 
lease,  mortgage,  surrender,  release,  or  other  disposition,  or  any 
purchase,  investment,  acquisition,  expenditure,  or  other  transac- 
tion, is  in  the  opinion  of  the  Court  expedient,  but  it  cannot  be 
effected  because  of  the  absence  of  a  power  for  that  purpose  vested 
in  the  trustees  by  the  trust  instrument  or  by  law,  the  Court  may  by 
order  confer  upon  the  trustees,  either  generally  or  in  any  particular 
instance,  the  necessary  power  for  the  purpose  on  such  terms  and 
subject  to  such  provisions  and  conditions  as  the  Court  thinks  fit, 
and  may  direct  in  what  manner  any  money  authorized  to  be  ex- 
pended and  the  costs  of  any  transaction  are  to  be  paid  or  borne  as 
between  capital  and  income. 


Power  of 
Court  to  con- 
fer further 
powers  upon 
trustees 


(2)  The  Court  may  by  order  rescind,  vary  or  replace  any  order   Rescission  or 


made  under  subsection  (1),  but  such  a  rescission,  variation  or  re- 


variation  of 

order 
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placement  does  not  affect  any  act  or  thing  done  in  reliance  upon 
the  previous  order  before  the  person  doing  the  act  or  thing  became 
aware  of  the  application  to  the  Court  to  rescind,  vary  or  replace  the 
previous  order.  New. 

Variation  and        64. — (1)  A  trust,  whatever  the  nature  of  the  interests  created  or 
termination      me  property  involved  and  whether  arising  by  will,  deed  or  other 
disposition,  shall  not  be  varied  or  terminated  before  the  natural 
ending  of  the  trust  without  the  approval  of  the  Court. 

Application  (2)  Without  limiting  the  generality  of  subsection  (1),  the  prohi- 

of  sub.  (i)       bition  in  subsection  (1)  applies, 

(a)  to  any  interest  under  a  trust  whereunder  the  transfer  or 
payment  of  capital  or  income 

(i)     is  postponed  to  the  attainment  by  the  beneficiary  of 
a  stated  age, 

(ii)  is  postponed  to  the  occurrence  of  a  stated  day  or 
event  or  the  passage  of  a  stated  period, 

(iii)     is  to  be  made  by  instalments,  or 

(iv)  is  subject  to  a  discretion  to  be  exercised  during  any 
period  by  executors  or  trustees  as  to  the  one  or  more 
persons  who  may  be  paid  or  receive  the  capital  or 
income,  or  as  to  the  time  or  times  at  which  or  the 
manner  in  which  payments  or  transfers  of  capital  or 
income  may  be  made;  and 

(b)  to  any  variation  or  termination  of  a  trust 

(i)     by  merger, 

(ii)     by  consent  of  all  the  beneficiaries, 

(iii)     by  estoppel,  or 

(iv)  by  a  beneficiary  renouncing  his  interest  so  as  to 
cause  an  acceleration  of  remainder  or  reversionary 
interests,  or  to  free  any  interest  of  an  obligation 
charged  upon  it. 

Scope  of  (3)  Subsection  (1)  does  not  apply  to, 

sub.  (1) 

(a)  a  resulting  or  constructive  trust; 

(b)  a  general  power  of  appointment,  where  the  donee  of  the 
power,  if  he  did  not  appoint  to  others,  would  be  the  sole 
beneficiary  of  the  trust,  except  for  those  entitled  in  de- 
fault of  appointment;  or 
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(c)  a  trust  instrument  that  contains  a  power  whereby  one  or 
more  persons,  who  are  able  and  willing  to  act,  may  vary 
or  terminate  the  trust  or  any  of  its  terms. 


ion 


(4)  This  section  applies  only  to  trust  instruments  that  take  effect  Appiicat 
after  this  Act  comes  into  force.  New.  of  sect,on 

65. — (1)  Subject  to  subsections  (2)  and  (3),  where  property  is  Approval  of 
held  on  trust  under  a  will,  deed  or  other  disposition,  the  Court  may  Court 
by  order  upon  the  application  of  any  person  approve  any  arrange- 
ment varying  or  terminating  the  whole  or  any  part  of  the  trust, 
resettling  any  interest  under  the  trust,  or  varying  or  enlarging  the 
powers  of  the  trustees  to  administer  any  of  the  trust  property. 

(2)  Before  an  arrangement  under  subsection  (1)  is  submitted  to  Consent  of 
the  Court  for  approval,  the  arrangement  must  have  the  consent  in  capacitated 

rr  °  beneiicianes 

writing  of  each  person,  other  than  a  person  within  subsection  (3), 
who  is  beneficially  interested  in  the  trust. 

(3)  In  approving  an  arrangement  under  subsection  (1),  the  Court  consent  of 
may  consent  on  behalf  of,  incapacitated 

J  beneficiaries 

(a)  any  person  who  has  an  interest,  whether  vested  or  con- 
tingent, under  the  trust  who  by  reason  of  minority  or 
other  incapacity  is  incapable  of  consenting; 

(b)  any  person,  whether  ascertained  or  not,  who  may  become 
entitled  to  an  interest  under  the  trust  as  being  at  a  future 
date  or  on  the  happening  of  a  future  event  a  person  of  a 
specified  description  or  a  member  of  a  specified  class  of 
persons; 

(c)  any  person  whose  whereabouts  are  unknown  or  who  is 
unborn;  or 

(d)  any  person  in  respect  of  any  interest  of  his  that  may  arise 
by  reason  of  any  discretionary  power  given  to  anyone  on 
the  failure  or  determination  of  any  existing  interest  that 
has  not  failed  or  determined  at  the  date  of  the  application 
to  the  Court. 

(4)  The  Court  shall  not  approve  an  arrangement  unless  it  is  Court  must 
satisfied,  be  satis,ied 

(a)  that  the  carrying  out  of  the  arrangement  appears  to  be  for 
the  benefit  of  each  person  on  behalf  of  whom  the  Court 
may  consent  under  subsection  (3);  and 

(b)  that  having  regard  both  to  the  intentions  of  the  settlor  or 
testator  in  creating  the  trust  and  to  all  the  circumstances 
of  any  beneficiary  not  within  subsection  (3),  the  arrange- 
ment is  one  which  ought  to  be  approved. 
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Evidence  (5)  A  living  settlor  may  give  evidence  concerning  his  intentions 

and  his  views  on  the  proposed  arrangement,  and  any  evidence  of 
the  intentions  of  a  living,  but  incapacitated,  settlor,  or  of  a  testator, 
must  be  presented  to  the  Court. 


Court  may 
approve  new 
trust  arrange- 
ments 


(6)  Where  a  will  does  not  contain  a  trust  but  the  Court  is  satisfied, 
having  regard  to  the  circumstances  and  the  terms  of  a  gift  or  devise, 
that  it  would  benefit  a  minor  or  other  incapacitated  beneficiary  if 
the  Court  were  to  approve  an  arrangement  whereby  the  property  or 
interest  taken  by  that  beneficiary  under  the  will  would  be  held  on 
trusts  during  the  period  of  incapacity,  the  Court  may  approve  such 
an  arrangement. 


Effect  of 
Court  order 


(7)  An  order  under  this  section  approving  an  arrangement  has 
the  effect  of  executing  the  variation  or  termination,  as  the  case  may 
be,  so  that  no  further  act  on  the  part  of  any  person  is  necessary  to 
carry  out  the  variation  or  termination  of  the  trust  in  question.  New. 


Definition  for 
purposes  of 
ss.  64,  65 


66.  A  "beneficiary"  or  "person"  within  the  meaning  of  sections 
64  and  65  includes  a  charitable  corporation  or  trust,  but  the  Court 
shall  not  approve  a  variation  or  termination  of  a  charitable  trust 
under  section  65.  New. 


Perpetuity 
rules  for 
purposes  of 
s.  65 


67.  For  the  purpose  of  the  rules  against  perpetuities  and  accu- 
mulations, time  runs  from  the  date  of  the  order  of  the  Court  ap- 
proving an  arrangement  under  section  65  unless  the  nature  of  the 
variation  or  of  the  termination  of  any  part  of  any  trust  is  such  that 
the  Court  considers  time  should  continue  to  run  as  though  no  vari- 
ation or  termination  in  part  had  occurred,  and  in  this  latter  case  the 
order  must  so  state.  New. 


Trustees  may 
apply  for  ad- 
vice respect- 
ing trust 
property 


68. — (1)  Trustees  may,  without  commencing  an  action,  apply 
to  the  Court  for  its  opinion,  advice  or  direction  upon  any  question 
concerning  the  trust,  including  the  administration  of  the  trust  prop- 
erty. 


Indemnity  of 
trustee  acting 
as  advised 


(2)  A  trustee  acting  upon  the  Court's  opinion,  advice  or  direction 
has  discharged  his  duty  as  trustee  with  respect  to  the  subject-matter 
of  the  opinion,  advice  or  direction,  unless  he  was  guilty  of  fraud, 
wilful  concealment  or  misrepresentation  in  obtaining  the  opinion, 
advice  or  direction.  R.S.O.  1980,  c.  512,  s.  60,  amended. 


Relief  of 
trustees  com- 
mitting tech- 
nical breach 
of  trust 


69.  If  in  any  proceedings  affecting  a  trustee  or  trust  property  it 
appears  to  the  Court  that  a  trustee  or  any  person  who  may  be  held 
to  be  fiduciarily  responsible  as  a  trustee  is  or  may  be  personally 
liable  for  a  breach  of  trust,  whenever  the  transaction  alleged  or 
found  to  be  a  breach  of  trust  occurred,  but  has  acted  honestly  and 
reasonably  and  ought  fairly  to  be  excused  for  the  breach  of  trust 
and  for  not  obtaining  the  directions  of  the  Court  in  the  matter  in 
which  he  committed  the  breach,  the  Court  may  relieve  the  trustee 
either  wholly  or  partly  from  personal  liability  for  the  breach.  R.S.O. 
1980,  c.  512,  s.  35,  amended. 
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70.  Where  in  an  action  the  Court  is  satisfied  that  a  diligent  search 
has  been  made  to  find  a  defendant  in  the  action  in  order  to  serve 
him  with  a  process  of  the  Court  and  that  he  cannot  be  found,  the 
Court  may  hear  and  determine  the  action  and  give  judgment  against 
that  person  in  his  character  of  a  trustee  as  if  he  had  been  duly  served 
or  had  entered  an  appearance  in  the  action  and  had  appeared  by  his 
counsel  at  the  hearing,  but  without  prejudice  to  any  interest  he  may 
have  in  the  matters  in  question  in  the  action  in  any  other  character. 
New. 


Power  of 
Court  to  give 
judgment  in 
absence  of  a 
trustee 


71. — (1)  Trustees  are  entitled  to  such  fair  and  reasonable  com-  Compensa- 
pensation  for  their  work  and  time  spent  on  the  trust  as  a  court  of  |,on  of 

r  .....  ...r  .  .  trustees 

competent  jurisdiction  on  application  or  on  the  passing  ot  accounts 
may  award.  R.S.O.  1980,  c.  512,  s.  61(1),  (3),  amended. 

(2)  Trustees  who  possess  or  because  of  their  profession,  business  Compensa- 
or  calling  have  professional  skills  and  have  rendered  necessary  t,on  for 

r       .  °    ,  r  ,  r  .     .      .      .  ,  J    professional 

professional  services  to  the  trust,  apart  from  their  duties  and  powers  services 
as  trustees,  are  entitled  to  such  additional  compensation  for  such 
services  as  a  court  of  competent  jurisdiction  may  award.  R.S.O. 
1980,  c.  512,  s.  61(4),  amended. 

72. — (1)  Subject  to  subsections  (2)  and  (3),  and  any  regulation  interim  com- 
made  under  section  73,  trustees  may,  from  time  to  time  during  the  f^"tees°n  °f 
administration  of  the  trust,  pay  to  themselves  or  any  of  them  from 
the  assets  of  the  trust  such  sum  as  in  their  opinion  is  fair  and 
reasonable  compensation  for  their  work  and  time  spent  on  the  trust 
during  the  period  of  time  to  which  the  payment  relates. 

(2)  Trustees  who  take  compensation  under  subsection  (1)  must,   Court 

approval 

(a)  at  the  time  of  the  taking  give  notice  to  the  beneficiaries 
of  the  sum  taken  and  an  account  of  the  services  rendered; 
and 

(b)  on  an  application  or  on  the  passing  of  accounts,  satisfy 
a  court  having  jurisdiction  that  the  sum  taken  was  fair 
and  reasonable. 

(3)  Where  a  court  of  competent  jurisdiction  determines  that  the  Court  order 
sum  taken  as  compensation  under  subsection  (1), 

(a)  was  fraudulently  taken,  the  court  shall  order  it  to  be 
returned  to  the  trust,  and  may  deny  any  compensation  to 
the  trustees; 


(b)  was  not  fair  and  reasonable,  the  court  shall  determine 
what  is  fair  and  reasonable  and  order  the  difference  be- 
tween the  sum  taken  and  the  sum  fixed  by  the  court  be 
returned  with  interest  to  the  trust. 
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Costs  (4)  In  any  application  or  passing  of  accounts  under  this  section, 

a  court  of  competent  jurisdiction  may  make  any  order  as  to  costs 
or  otherwise  as  the  court  considers  proper  in  the  circumstances. 
New. 

Regulations  73.  The  Lieutenant  Governor  in  Council  may  make  regulations, 

{a)    prescribing  guidelines  respecting  the  sums  payable  as 
compensation  to  trustees;  and 

(b)    respecting  the  taking  of  compensation  under  section  72. 
New. 


Payment  into 
Court  upon 
order 


74. — (1)  Where  money  belonging  to  a  trust  is  in  the  hands  or 
under  the  control  of  or  is  vested  in  one  or  more  trustees  and  it  is 
the  desire  of  the  trustees,  or  of  the  majority  of  the  trustees,  to  pay 
the  money  into  Court,  the  Court  may  upon  application  order  the 
payment  to  be  made. 


Payment  or 
delivery  to 
Accountant 
of  Court 


(2)  Where  any  such  money  is  on  deposit  with  a  bank  or  other 
depository,  the  Court  may  order  that  it  be  paid  to  the  Accountant 
of  the  Supreme  Court,  and  payment  made  in  pursuance  of  the  order 
is  valid  and  takes  effect  as  if  it  had  been  made  on  the  authority  or 
by  the  act  of  all  the  persons  entitled  to  the  money  so  paid. 


Payment  into 
Court  by  per- 
sons holding 
trust  money 
for  trustees 


(3)  Where,  due  to  the  absence,  death  or  other  unavailability  of 
a  trustee,  it  is  not  possible  to  secure  an  acquittance  of  the  money, 
any  person  with  whom  trust  money  has  been  deposited  or  to  whose 
hands  trust  money  has  come  may  make  an  application  similar  to 
that  authorized  by  subsection  (1). 


Moneys 
found  to  be 
due  minor 
etc.,  on  final 
passing  of 
his  accounts 
to  be  paid 
into  Court 


(4)  Subject  to  subsection  (8),  where,  on  the  passing  of  the  final 
accounts  of  a  trustee  there  is  found  to  be  in  his  hands  money 
belonging  to  a  minor,  a  mentally  incompetent  person,  a  person  of 
unsound  mind  or  a  person  whose  address  is  unknown,  the  trustee 
shall  pay  the  money  into  Court  to  the  credit  of  the  person  to  whom 
it  belongs.  R.S.O.  1980,  c.  512,  s.  36(1-5),  amended. 


Moneys  to 
which  minor 
or  mentally 
incompetent 
person 
entitled 


(5)  Subject  to  subsection  (8),  where  a  minor,  mentally  incom- 
petent person  or  person  of  unsound  mind  is  entitled  to  money,  the 
person  by  whom  the  money  is  payable,  upon  delivering  to  the 
Official  Guardian  and  to  the  Accountant  of  the  Supreme  Court 
affidavits  setting  out, 


{a)    the  facts  entitling  the  person  to  the  money; 

(b)    the  date  of  the  birth  of  the  person  entitled  to  the  money 
if  the  person  is  a  minor; 


(c)     the  full  name  and  the  full  postal  address  of  the  person 
entitled  to  the  money;  and 


mental 
hospitals 
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{d)  the  full  name  and  the  full  postal  address  of  the  person 
with  whom  the  person  entitled  to  the  money  resides, 

may  pay  the  money  into  Court  to  the  credit  of  the  minor,  mentally 
incompetent  person  or  person  of  unsound  mind  and  such  payment 
is  a  sufficient  discharge  for  the  money  so  paid.  R.S.O.  1980, 
c.  512,  s.  36(6). 

(6)  Where  a  trustee  desires  to  be  relieved  from  his  trust,  the  Transfer  of 
Court  may  order  all  securities  held  for  the  trust  to  be  transferred  to  trust 

the  Public  Trustee. 

(7)  Money  paid  into  Court  under  this  Act  is  subject  to  the  order  Disposition 
of  the  Court. 

(8)  Where  the  Public  Trustee  is  committee  of  the  estate  of  a  Patients  in 
person  to  whom  money  is  due  under  subsection  (4)  or  (5),  the 
money  due  shall  be  paid  to  the  Public  Trustee.  R.S.O.  1980,  c. 
512,  s.  36  (7-9),  amended. 

PART  VIII 

CHARITABLE  TRUSTS  AND  NON-CHARITABLE  PURPOSE  TRUSTS 

75.  This  Part  applies  only  to  charitable  trusts  and  non-charitable  Application 
purpose  trusts.  New.  of  Part  vm 

76. — ( 1)  If  the  Court  upon  application  by  the  trustees  of  a  char-  Power  of 
itable  trust,  or,  in  the  absence  of  such  trustees,  by  the  personal  Co"rt  l°  vary 

'        '  n  J  v  certain  trusts 

representatives  of  a  testamentary  donor,  finds, 

(a)  that  an  impracticability,  impossibility  or  other  difficulty 
has  arisen,  whenever  it  arose,  that  hinders  or  prevents 
the  carrying  out  of  the  intention  of  the  terms  of  the  trust; 
or 

(b)  that  a  variation  of  the  terms  of  the  trust  or  an  enlargement 
of  the  powers  of  the  trustees  would  facilitate  the  carrying 
out  of  that  intent, 

the  Court  may  amend,  replace,  delete  or  otherwise  vary  any  term 
of  the  trust  or  may  enlarge  the  powers  of  the  trustees  to  administer 
the  trust.  New. 

(2)  For  the  purposes  of  a  variation  under  subsection  (1),  irrelevance 

of  the  type 
of  charitable 

(a)  it  is  irrelevant  whether  the  donor  had  a  particular  or  intent 
general  charitable  intent,  except  that  where  an  instrument 
of  gift  expressly  provides  for  a  gift  over  or  a  reversion 
in  the  event  of  the  lapse  or  other  failure  of  a  charitable 
object,  the  gift  over  or  reversion,  if  otherwise  valid,  may 
take  effect  despite  this  clause;  and 
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(b)  the  Court  shall  approve  or  select  one  or  more  purposes 
as  close  as  is  practicable  or  reasonable  to  the  original  or 
previously  varied  purpose  or  purposes.  New. 


Surplus 
moneys  from 
public 
appeals 


77. — ( 1)  Where  as  a  result  of  an  appeal  to  the  public  for  support 
of  any  one  or  more  objects,  whether  charitable  or  otherwise,  any 
property  is  held  by  trustees  for  such  object  or  objects,  the  provisions 
of  section  76  apply  mutatis  mutandis,  so  long  as  the  object  when 
varied  is  exclusively  charitable. 


Return  of 
donation 


(2)  If  a  donor  is  identifiable  and  if  he  indicated  in  writing  at  the 
time  he  made  the  donation  that,  in  the  event  of  an  inability  of  the 
trustees  to  expend  the  trust  property  upon  the  one  or  more  objects 
of  the  trust,  his  donation,  or  the  unexpended  portion  thereof,  shall 
be  returned  to  him,  the  trustees  must,  before  an  application  is  made 
under  subsection  (1),  return  the  donation,  or  a  pro  rata  portion 
thereof,  less  a  reasonable  sum  to  meet  the  proper  expenses  of  the 
trustees  in  connection  with  the  donation.  New. 


Exercise  of 
powers  of 
Court  in 
favour  of 
charities  etc. 

Power  to 
order  a  sale 


78.  For  the  purpose  of  vesting  any  property  in  the  trustees  of 
any  charity  the  Court  may  exercise  any  of  the  powers  conferred 
upon  it  by  this  Act.  R.S.O.  1980,  c.  512,  s.  14,  amended. 

79.  Where  land  is  held  by  trustees  for  a  charitable  purpose  and 
it  appears  that  the  land  can  be  no  longer  advantageously  used  for 
such  charitable  purpose  or  that  for  any  other  reason  the  land  ought 
to  be  sold,  the  Court  may  authorize  its  sale  and  give  such  directions 
in  relation  to  the  sale  and  for  securing  the  due  investment  and 
application  of  the  money  arising  from  the  sale  as  are  appropriate. 
R.S.O.  1980,  c.  512,  s.  15(1),  amended. 


Notice  to 

Public 

Trustee 


80.  No  order  shall  be  made  under  section  76,  77  or  79  unless 
the  trustees  have  given  notice  to  the  Public  Trustee  at  least  one 
month  prior  to  the  application  to  the  Court.  R.S.O.  1980,  c.  512, 
s.  15(2),  amended. 


imperfect  81. — ( 1)  In  this  section  "imperfect  trust  provision"  means  a  trust 

trust.  .  under  which  a  non-charitable  as  well  as  a  charitable  purpose  or 

application  to  purposes  is  or  are  included  or  could  be  construed  as  being  included 
charitable       m  tne  object  or  objects  of  the  trust  to  or  for  which  an  application 

of  the  trust  property  or  any  part  thereof  is  by  the  trust  directed  or 

allowed. 

idem  (2)  A  trust  for  both  non-charitable  and  charitable  purposes  shall 

not  be  held  to  be  invalid  for  the  reason  only  that  it  is  an  imperfect 
trust  provision. 


idem  (3)  Every  imperfect  trust  provision  shall  be  construed  and  given 

effect  to  as  if  no  application  of  the  trust  property  or  any  part  thereof 
to  or  for  any  non-charitable  purpose  had  been  or  could  be  construed 
to  have  been  authorized. 
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(4)  Where  under  an  imperfect  trust  provision  property  is  held  on 
trust  which  is  valid  by  virtue  of  subsection  16(  1)  of  the  Perpetuities 
Act,  subsection  (2)  of  that  section  does  not  apply  to  the  trust,  and 
subsection  (3)  of  this  section  applies  but  in  those  circumstances  and 
to  that  property  only  in  or  to  which  that  subsection  16(2)  would 
otherwise  have  applied. 


Application 
of  sub. (3) 

R.S.O. 

1980,  c.  374 


(5)  Where  under  the  terms  of  an  imperfect  trust  provision  the 
trustees  are  expressly  or  impliedly  directed  to  apply  a  part  of  the 
trust  property  to  or  for  any  non-charitable  purpose,  subsections  (2), 
(3)  and  (4)  do  not  apply  to  the  trust  property  which  is  to  be  so 
applied. 


Idem 


(6)  This  section  applies  to  any  imperfect  trust  provision,  except 
an  imperfect  trust  provision  which,  before  this  Act  came  into  force, 
was  declared  to  be  invalid  by  a  court  of  competent  jurisdiction,  or 
pursuant  to  which  property,  or  income  arising  from  property,  was 
paid  or  conveyed  to,  or  applied  for  the  benefit  of,  one  or  more 
persons  who  would  have  been  entitled  by  reason  of  the  invalidity 
of  the  imperfect  trust  provision.  New. 


Application 
of  section 


82. — (1)  A  trust  that  is  solely  for  one  or  more  specific  non-  Non- 
charitable  purposes  takes  effect  as  a  power  for  all  purposes,  except  fhasrAtat^  k 
with  regard  to  any  purpose  that  is  illegal  or  contrary  to  public  policy,   effect  as 

powers 

(2)  A  specific  purpose  under  section  16  of  the  Perpetuities  Act  interpretation 
and  under  this  section  means  a  purpose  which  as  the  object  of  a  r.s.o. 
power  and  on  a  proper  construction  is  certain.  New.  198°- c  374 

PART  IX 

GENERAL 

83. — (1)  Except  as  otherwise  provided  in  this  Act,  an  order  of  who  may 
the  Court  under  this  Act  may  be  made  upon  the  application  of  any  ^pty  for  or" 
person,  whether  or  not  under  disability,  who  is  beneficially  inter- 
ested in  the  trust  property,  or  upon  the  application  of  one  or  more 
trustees  of  the  trust. 

(2)  An  order  under  this  Act  concerning  trust  property  or  an  where  trust 
interest  therein  that  is  subject  to  a  mortgage  may  be  made  upon  the  ||£JPte?y  d 
application  of  any  person,  whether  or  not  under  disability,  who  is 
beneficially  interested  in  the  trust  property,  or  upon  the  application 
of  any  person  interested  in  the  money  secured  by  the  mortgage. 
R.S.O.  1980,  c.  512,  s.  16,  amended. 


84.  This  Act  or  an  order  purporting  to  be  made  under  it  is  a  indemnity 
complete  indemnity  to  all  persons  for  any  acts  done  under  the  Act 

or  order,  as  the  case  may  be.  R.S.O.  1980,  c.  512,  s.  63. 

Costs  may 

85.  The  Court  may  order  all  or  part  of  the  costs  of  and  incidental  be  ordered  to 
to  any  application,  order,  direction,  conveyance,  assignment  or  jjj:  p^  out 

property 


Trustees  buy- 
ing or  selling 

R.S.O. 

1980.  c.  520 

Application 
of  R.S.O. 

1980.  c.  374 


R.S.O. 

1980.  c.  374 

Things  done 
before  Act 
comes  into 
force 


522 


transfer  under  this  Act,  to  be  paid  out  of  the  trust  property  in  respect 
of  which  the  order  is  made,  or  out  of  the  income  thereof,  or  to  be 
borne  and  paid  in  such  manner  and  by  such  persons  as  the  Court 
considers  proper.  R.S.O.  1980,  c.  512,  s.  64,  amended. 

86.  A  trustee  who  is  a  vendor  or  a  purchaser  may  sell  or  buy 
without  excluding  the  application  of  section  1  of  the  Vendors  and 
Purchasers  Act.  R.S.O.  1980,  c.  512,  s.  62. 

87.  Where  in  the  administration  of  a  trust  any  question  relating 
to  the  disposition,  transmission  or  devolution  of  trust  property  arises, 
including  the  termination  of  a  trust  or  an  accumulation  directed 
under  a  trust  or  other  disposition,  and  it  becomes  relevant  to  inquire 
whether  a  person  is  or  at  a  relevant  date  was  or  will  be  capable  of 
procreating  or  giving  birth  to  a  child,  section  7  of  the  Perpetuities 
Act  applies  to  any  such  question  as  it  applies  to  questions  concerning 
the  rule  against  perpetuities.  R.S.O.  1980,  c.  512,  s.  65,  amended. 

88.  This  Act  does  not  affect  the  legality  of  any  act  or  thing  done 
before  this  Act  comes  into  force.  New. 


Crown  bound       89. The  Crown  is  bound  by  this  Act.  New. 


Repeals 


90.  The  following  Acts  are  repealed: 

1 .  The  Trustee  Act,  being  chapter  5 12  of  the  Revised  Stat- 
utes of  Ontario,  1980. 

2.  The  Variation  of  Trusts  Act,  being  chapter  519  of  the 
Revised  Statutes  of  Ontario,  1980. 


Commence- 
ment 

Short  title 


91.  This  Act  comes  into  force  on  the  day  of 

92.  The  short  title  of  this  Act  is  the  Trustee  Act,  198 


198 


• 
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